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In Lance v. State, after Anthony McIntosh was re-
leased from prison and was on parole, he allegedly 
threatened the life of his wife and subsequently mur-
dered her.7 The claimants, co-administrators of Mrs. 
McIntosh’s estate, claimed that, prior to her death, Mrs. 
McIntosh had relayed the threats to a parole offi cer, 
and that, after receiving notice of the threat, the State 
of New York was negligent in failing to immediately 
attempt to apprehend Mr. McIntosh, in failing to take 
him into custody, and in failing to place Mrs. McIntosh 
under protection.8 The claimants could not demon-
strate, however, that the State had an affi rmative duty 
to act because the parole offi cer’s statements were not 
defi nitive promises to take actions to protect Mrs. Mc-
Intosh. The parole offi cer had told Mrs. McIntosh that, 
“if Anthony McIntosh appeared as scheduled, he would 
be questioned and based upon his responses, he may ei-
ther be taken into custody, or given a parole condition 
ordering him to stay away from her residence.”9 The 
court found these statements were of a “highly contin-
gent nature,” and therefore, that the claimants had not 
demonstrated the assumption of an affi rmative duty to 
act.10

In Damato v. City of New York, the plaintiffs claimed 
the police made two statements promising to provide 
them with protection from gang members.11 Several 
days before a confrontation outside his home with a 
gang of youths, Damato had reported to a community 
affairs offi cer at the precinct that a gang had attacked 
his son several times. The offi cer informed him that 
there was a shortage of manpower, but “[he] would see 
if [he could] get a patrol in that area.”12 On the day of 
the confrontation with the gang, but before it occurred, 
the police responded to a 911 call placed by Damato. 
The responding police offi cer told Damato that a patrol 
car would be kept in the area, not to worry about it, to 
call 911, and they would “get there right away.”13 The 
court ruled that these statements did not create a spe-
cial relationship because the police did not promise to 
keep watch at the plaintiffs’ home and did not specify 
at what time or for how long they would keep a patrol 
car in the area. The court opined, “At most, the police 
assured plaintiff that they would respond to a 911 call—
an obligation that is owed to the public at large. An 
assurance to perform a basic police function, without 
more, does not amount to a promise to act affi rmatively 
on behalf of plaintiff.”14

When a municipality 
acts in a proprietary capac-
ity, it is subject to the same 
principles of tort law as a 
private entity.1 By contrast, 
a municipality is rarely li-
able for claims arising out 
of the performance of a 
governmental function.2 
When a municipality pro-
vides police protection, it 
is performing a classic gov-
ernmental function requir-
ing a legislative-executive decision as to how a mu-
nicipality’s resources will be allocated.3 For example, if 
injuries arise from the municipality’s failure to supply 
adequate police protection, unless there exists a “spe-
cial relationship” between the municipality and the 
injured party, the courts have never imposed general 
liability simply from the failure to supply adequate 
police protection.4 This conclusion stems from recogni-
tion that municipal resources are limited and the duty 
to provide police protection ordinarily is owed to the 
general public and not to a particular individual or 
class of individuals. 

To establish a special relationship, a plaintiff has 
the burden of proving: (1) an assumption by the mu-
nicipality, through promises or actions, of an affi rma-
tive duty to act on behalf of the party who was injured; 
(2) knowledge on the part of the municipality’s agents 
that inaction could lead to harm; (3) some form of di-
rect contact between the municipality’s agents and the 
injured party; and (4) the injured party’s justifi able re-
liance on the municipality’s affi rmative undertaking.5 
All four elements must be proven, and if not, the claim 
will fail. 

The First Element 
The fi rst element, an assumption by the municipal-

ity, through promises or actions, of an affi rmative duty 
to act on behalf of the injured party, usually involves a 
clear promise to take specifi c action on behalf of a spe-
cifi c individual. The promise must be defi nite enough 
to generate justifi able reliance by a plaintiff. Vague 
and ambiguous assurances are general statements that 
do not rise to the level of an affi rmative duty to pro-
tect an individual.6 The following cases illustrate this 
principle.
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In Escribano v. Town of Haverstraw, a police offi cer 
had observed a swerving vehicle being operated by Mr. 
Escribano.19 The police offi cer stopped Mr. Escribano’s 
vehicle and issued him a ticket for a seatbelt violation. 
Shortly after being stopped and ticketed, Mr. Escribano 
crashed the car, and his son, a passenger in the car, was 
killed. Plaintiffs alleged that, as a result of the inves-
tigative stop, the offi cer had knowledge that Mr. Es-
cribano was experiencing diabetic shock, and thus the 
defendants owed a special duty of care to the plaintiffs. 
The court disagreed, fi nding there was no indication 
that the offi cer had knowledge that any inaction on his 
part could lead to harm because the record was devoid 
of any evidence that he was aware that Mr. Escribano 
was experiencing diabetic shock.

In Euell v. Incorporated Village of Hempstead, when 
the police responded to the home of the plaintiff’s 
mother, she advised them that her son suffered from 
a mental illness and had ingested an entire bottle of 
pills.20 After the offi cers unsuccessfully attempted to 
restrain the plaintiff by administering electroshock 
with a taser three times, the plaintiff escaped to his 
bedroom and set it on fi re. The court found that the 
direct contact between the police and the plaintiff “was 
not of a kind that meaningfully alerted them to his 
intent to set fi re to his room” and “there was no basis 
for the police to have realized that their failure to move 
more expeditiously or violently to detain the plaintiff 
could lead to the harm that occurred.”21

The Third Element 
The element of direct contact between the munici-

pality’s agents and the injured party serves to ratio-
nally limit the class of persons to whom the municipal-
ity owes a duty of protection.22 Generally, this contact 
must be between the municipality and the injured 
party; however, if the person who had direct contact 
with a police offi cer relays the offi cer’s assurances to 
the injured party, the direct contact requirement may 
have been met.23

For example, in Thomas, supra, there was no dis-
pute that the police offi cers made assurances to the 
bartender, but there was confl icting testimony as to 
whether the offi cers made assurances of protection 
to Thomas and Tillman, who had been threatened by 
Rouse. When Rouse was escorted from the bar, but be-
fore leaving in a car, he threatened he would be back. 
The defendants contended that Thomas and Tillman 
were inside the bar when the assurance of protection 
was made to the bartender outside the bar. Thomas 
admitted that he did not hear the offi cers’ assurance, 
but he testifi ed that when the bartender came back in-
side the bar, he told Thomas that he and Tillman could 
remain at the bar “because we was being protected.”24 

On the other hand, if statements by police are 
defi nite in nature, they may give rise to a justifi able 
reliance, which is another element the plaintiff must 
prove and is more fully discussed later in this article.15 
For example, in Thomas v. City of Auburn, a bar patron, 
Jimmy Lee Rouse, had engaged in an altercation with 
two other patrons, Thomas and Tillman, and threat-
ened to kill them.16 The bartender, Reddick, called the 
police, who responded to the bar and who were told 
of the death threat when they interviewed Reddick, 
Thomas, and Tillman. The offi cers assured the three 
men that they could fi nish boarding a window bro-
ken in the altercation and could fi nish closing the bar. 
The offi cers also told the men they would go around 
the building and then escort them home. The court 
found these statements were suffi cient for the jury to 
have found that the offi cers assured the three men of 
having police protection, thus establishing justifi able 
reliance.17 

The Second Element 
A plaintiff must also prove that a municipality’s 

agents knew their inaction could lead to harm. This 
essential element was missing in the following cases. 

In Swift v. City of Syracuse, a four-year-old child, 
who had been left by her mother in her maternal 
grandmother’s care for the evening, was taken from 
the grandmother’s house by her father.18 There was 
no custody order in effect and the child’s parents were 
not married and were not living together. Two police 
offi cers responded within minutes after being dis-
patched by 911, but one left shortly thereafter because 
he deemed the situation to require only one offi cer. 
The grandmother told the remaining offi cer that she 
was concerned for the child’s welfare and believed the 
father was intoxicated. She gave three possible loca-
tions where the father may have taken the child. 

The offi cer began checking two of the locations 
given to him by the grandmother, but before he could 
check the third location, he suspended his search to 
investigate an assault complaint. An hour after the 
grandmother’s call to 911, the offi cer was called to a 
fi re at the third location, where, as it turned out, the fa-
ther had taken the child. The fi re resulted in a fatality, 
and, although the father and child escaped, the child 
suffered serious and disfi guring burns. The Fourth 
Department affi rmed the lower court’s grant for sum-
mary judgment to the city because the plaintiff had 
failed to raise an issue of fact as to whether the police 
had knowledge that their inaction would lead to harm 
to the child. Signifi cantly, the grandmother assured the 
offi cer that the father loved his daughter and would 
do nothing to harm her.
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live with his parents and it could not be said that the 
assurances Lieutenant Moretti conveyed to Joseph 
Cuffy were obtained on Ralston’s behalf.29 However, 
although Eleanor Cuffy and Cyril Cuffy did not have 
direct contact with Lieutenant Moretti, they lived with 
Joseph Cuffy, and therefore, “the ‘special duty’ under-
taken by the City through its agent must be deemed to 
have run to them. It was their safety that had prompt-
ed Joseph Cuffy to solicit the aid of the police, and it 
was their safety that all concerned had in mind when 
Lieutenant Moretti promised police assistance.”30

Although “the direct contact requirement has not 
been applied in an overly rigid manner,” it is often not 
found to be satisfi ed when a third party has called the 
police.31 For example, it was not satisfi ed when a call to 
911 was made by tenants of an apartment complex who 
heard the victim calling for help,32 or when a witness 
called the police for assistance on behalf of the victim 
of an abduction,33 or when the plaintiff’s friend called 
911 when his friend was being assaulted,34 or where 
the call to 911 was placed through an alarm company,35 
or where the decedent’s employer called the police 
about death threats received by his employee.36

In many cases the direct contact is verbal, but the 
requirement is “some form of direct contact,” and thus 
this element can also be satisfi ed by a defendant’s 
conduct. For example, in Bloom v. City of New York, the 
plaintiff teacher, observing what he believed to be an 
impending fi ght between two students, asked a secu-
rity guard to assist him.37 The security guard accompa-
nied the teacher to the scene of the confrontation, but 
when a fi ght ensued, the security guard stood by and 
took no action, whereas the teacher intervened and 
was injured. The court, in deciding that the lower court 
erred in granting the defendants’ motion to dismiss the 
complaint, found that, although there was no verbal 
promise to provide protection, a jury could fi nd that 
a reasonable person would construe the guard’s ac-
tions in accompanying the plaintiff to the scene of the 
confrontation as an implicit promise that aid would be 
forthcoming.

The Fourth Element 
The fourth element, justifi able reliance on the 

municipality’s undertaking, is clearly the most bur-
densome element for a plaintiff to prove. Justifi able 
reliance is not established by merely demonstrating 
the injured party had a belief in, some hope of, or an 
expectation of adequate police protection or assurances 
that help would be forthcoming.38 A plaintiff has the 
burden of showing that a defendant’s conduct actually 
lulled the injured party into a false sense of security, 
thereby inducing him to either relax his own vigilance 
or forgo other avenues of protection and placing him-
self in a worse position than he would have been had 

Without advising the men that they were leaving, the 
offi cers left the scene to search for Rouse’s vehicle, 
and while they were searching, Rouse returned to the 
bar and fi red a shotgun, injuring Thomas and killing 
Tillman. 

The court found that, even assuming that both 
Thomas and Tillman were inside the bar when the as-
surance of protection was made to the bartender out-
side the bar, “the assurance was extended to all three 
men, and the circumstances were such that the offi cer 
who gave the assurance knew, or should have known, 
that it would be conveyed to Thomas and Tillman.”25 
According to the majority, it was unrealistic to suggest 
that Thomas and Tillman:

were in no different position from any 
other citizen or that the City owed 
them no “special duty” simply be-
cause Reddick, rather than they, had 
been the party in direct contact when 
the assurance was made. This is not 
an instance where the plaintiff was 
unaware that the assurance had been 
made or where the police did not ex-
tend the assurance for the benefi t of 
the victim. The police had direct con-
tact with Thomas and Tillman, who 
were physically present in the area 
to be protected, and their interests in 
receiving protection were the same as 
that of the bartender. It would thus 
be wholly unrealistic to suggest that 
[Thomas and Tillman] were in no dif-
ferent position from any other citizen 
or that the City owed them no “special 
duty” simply because Reddick, rather 
than they, had been the party in di-
rect contact when the assurance was 
made.26 

By contrast, not all of the defendants in Cuffy 
v. City of New York were able to establish the direct 
contact element. Joseph and Eleanor Cuffy had been 
involved in numerous disputes with their tenants, Joel 
and Barbara Aitkins.27 When an offi cer declined to take 
action, Joseph Cuffy went to the local precinct to ask 
for protection for his family. He told Lieutenant Moret-
ti that he intended to move his family immediately 
if an arrest was not made. Moretti told Cuffy not to 
worry and that something would be done “fi rst thing 
in the morning.”28 Cuffy went back to his family and 
told his wife to unpack. 

The following evening, Eleanor Cuffy and her 
sons, Ralston and Cyril, were severely injured by the 
Aitkins. The court found that Ralston’s connection 
to Moretti’s assurances was too remote—he did not 
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hear scuffl ing noises and the decedent screaming to 
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court’s order and granted summary judgment in favor 
of the city and dismissed the complaint.46 

Conclusion
Determining whether a special relationship exists 

is intensively fact-based. Unless a plaintiff proves the 
existence of all four elements necessary to establish a 
special relationship, there is no recovery against a mu-
nicipality for injuries sustained when a municipality 
fails to furnish adequate police protection. 
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