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PREFACE

" To preserve liberty, it is essential that thewhole body of

the people always possess arms, and be taught alike, espe

cially when young, how to use them .” (Richard Henry Lee,

Virginia delegate to the Continental Congress, initiator of

theDeclaration of Independence, and member of the first

Senate, which passed the Bill of Rights .)

“ The great object is that every man be armed ... Every

one who is able may have a gun .” (Patrick Henry, in the

Virginia Convention on the ratification of the Constitu

tion .)

" The advantage of being armed ... the Americans pos

sess over the people of all other nations ... Notwithstand

ing the military establishments in the several Kingdoms of

Europe, which are carried as far as the public resources

will bear, the governments are afraid to trustthe people

with arms." ( James Madison , author of the Bill of Rights,

in his Federalist Paper No. 26.)

" A well regulated Militia , being necessary to the security

of a free State, the right of the people to keep and bear

Arms, shall not be infringed.” (Second Amendment to the

Constitution .)

In my studies as an attorney and as a United States Senator, I

have constantly been amazed by the indifference or even hostility

shown the Second Amendment by courts, legislatures, and com

mentators. James Madison would be startled to hear that his recog

nition of a right to keep and bear arms, which passed the House by

a voice vote without objection and hardly a debate,has sincebeen

construed in but a single, and most ambiguous, Supreme Court

decision , whereas his proposals for freedom of religion, which he

made reluctantly out of fear that they would be rejected or nar

rowed beyond use, and those for freedom of assembly, which passed

only after a lengthy and bitter debate, are the subject of scores of

detailed and favorable decisions. Thomas Jefferson, who kept a

veritable armory of pistols, rifles and shotguns at Monticello, and

advised his nephew to forsake other sports in favor of hunting,

would be astounded to hear supposed civil libertarians claim fire

arm ownerhsip should be restricted . Samuel Adams, a handgun

owner who pressed for an amendment stating that the “ Constitu

tion shall never be construed ... to prevent the people of the

United States who are peaceable citizens from keeping their own

arms," would be shocked to hear that his native state today im

poses a year's sentence, without probation or parole, for carrying a

firearm without a police permit.

(V)
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This is not to imply that courts have totally ignored the impact

of the Second Amendment in the Bill of Rights. No fewer than

twenty -one decisions by the courts of our states have recognized an

individual right to keep and bear arms, and a majority of these

have not only recognized the right but invalidated laws or regula

tions which abridged it . Yet in all too many instances, courts or

commentators have sought, for reasons only tangentially related to

constitutional history, to construe this right outof existence . They

argue that the Second Amendment's words “ right of the people

mean " a right of the state"-apparently overlooking the impact of

those same words when used in the First and Fourth Amendments.

The “ right of the people ” to assemble or to be free from unreason

able searches and seizures is not contested as an individual guaran

tee. Still they ignore consistency and claim that the right to “ bear

arms" relates only to military uses. This not only violates a consist

ent constitutional reading of “ right of the people” but also ignores

that the second amendment protects a right to “ keep ” arms. These

commentators contend instead that the amendment's preamble re

garding the necessity of a " well regulated militia ' ... to a free

state " means that the right to keep and bear arms applies only to a

National Guard. Such a reading fails to note that the Framers used

the term “ militia " to relate to every citizen capable of bearing

arms, and that Congress has established the present National

Guard under its power to raise armies, expressly stating that it

was not doing so under its power to organize and arm the militia.

When the first Congress convened for the purpose of drafting a

Bill of Rights, it delegated the task to James Madison. Madison did

not write upon a blank tablet. Instead, he obtained a pamphlet

listingthe State proposals for a bill of rights and soughtto produce

a briefer version incorporating all the vital proposals of these. His

purpose was to incorporate, not distinguish by technical changes,

proposals such as that of the Pennsylvania minority, Sam Adams,

or the New Hampshire delegates. Madison proposed among other

rights that “ That right of the people to keep and bear arms shall

not be infringed ; a well armed and well regulated militia being the

best securityof a free country; but no person religiously scrupulous

of bearing arms shall be compelled to render military service in

person .” In the House, this was initially modified so that the

militia clause came before the proposal recognizing the right. The

proposals for the Bill of Rights were then trimmed in the interests

of brevity. The conscientious objector clause was removed following

objections by Elbridge Gerry, who complained that future Congress

es might abuse the exemption to excuse everyone from military
service .

The proposal finally passed the House in its present form : “ A

well regulated militia , being necessary to the security of a free

state, the right of the people to keep and bear arms, shall not be

infringed. " In this form it was submitted into the Senate , which

passed it the following day. The Senate in the process indicated its

intent that the right be an individual one, for private purposes, by

rejecting an amendment which would have limited the keeping and

bearing ofarms to bearing “ For the common defense ” .

The earliest American constitutional commentators concurred in

giving this broad reading to the amendment. When St. George
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Tucker, later Chief Justice of the Virginia Supreme Court, in 1803

published an edition of Blackstone annotated to American law, he

followed Blackstone's citation of the right of the subject “ of having

arms suitable to their condition and degree, and such as are al

lowed by law ” with a citation to the Second Amendment, “ And this

without any qualification as to their condition or degree, as is the

case in the British government.” William Rawle's " View of the

Constitution ” published in Philadelphia in 1825 noted that under

the Second Amendment: "The prohibition is general. No clause in

the Constitution could by a rule of construction be conceived to

give to Congress a power to disarm the people. Such a flagitious

attempt could only be made under some general pretense by a

state legislature. But if in blind pursuit of inordinate power, either

should attempt it, this amendment may be appealed to as a re

straint on both .” The Jefferson papers in the Library of Congress

show that both Tucker and Rawle were friends of, and corre

sponded with, Thomas Jefferson . Their views are those of contem

poraries of Jefferson , Madison and others, and are entitled to spe

cial weight. A few years later, Joseph Story in his " Commentaries

on the Constitution ” considered theright to keepand bear arms as

"the palladium of the liberties of the republic ", which deterred

tyranny and enabled the citizenry at large to overthrow it should it

come to pass .

Subsequent legislation in the second Congress likewise supports

the interpretation of the Second Amendment that creates an indi

vidual right. In the Militia Act of 1792, the second Congress de

fined “ militia of the United States” to include almost every free

adult male in the United States. These persons were obligated by

law to possess a firearm and a minimum supply of ammunition

and military equipment. This statute , incidentally, remained in

effect into the early years of the present century asa legal require

ment of gun ownership for most of the population of the United

States. There can be little doubt from this that when the Congress

and the people spoke of a "militia" , they had reference to the

traditional concept of the entire populace capable ofbearing arms,

and not to any formal group such as what is today called the

National Guard. The purpose was to create an armed citizenry,

which the political theorists at the time considered essential to

ward off tyranny. From this militia, appropriate measures might

create a " well regulated militia " of individuals trained in their

duties and responsibilities as citizens and owners of firearms.

If gun laws in fact worked, the sponsors of this type of legislation

should have no difficulty drawingupon long lists of examples of

crime rates reduced by such legislation. That they cannot do so

after a century and a half of trying - that they must sweep under

the rug the southern attempts at gun control in the 1870–1910

period , the northeastern attempts in the 1920-1939 period, the

attempts at both Federal and State levels in 1965-1976 - establishes

the repeated, complete and inevitable failure of gun laws to control

serious crime.

Immediately upon assuming chairmanship of the Subcommittee

on the Constitution, I sponsored the report which follows as an

effort to study, rather than ignore, the history of the controversy

over the right to keep and bear arms. Utilizing the research capa
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bilities of the Subcommittee on the Constitution , the resources of

the Library ofCongress, and the assistance of constitutional schol

ars such as Mary Kaaren Jolly , Steven Halbrook , and David T.

Hardy, the subcommittee has managed to uncover information on

the right to keep and bear arms which documents quite clearly its

statusas a major individual right of American citizens . We did not

guess at the purpose of theBritish 1689 Declaration of Rights ; we

located the Journals of the House of Commons and privatenotes of

the Declaration's sponsors, now dead for two centuries. We did not

make suppositions as to colonial interpretations of that Declara

tion's right to keep arms; we examined colonial newspapers which

discussed it. We did not speculate as to the intent of theframers of

the second amendment; we examined James Madison's drafts for it ,

his handwritten outlines of speeches upon the Bill of Rights, and

discussions of the second amendment by early scholars who were

personal friends of Madison , Jefferson , and Washington and wrote

while these still lived. What the Subcommittee on the Constitution

uncovered was clear-and long-lost - proof that the second amend

ment to our Constitution was intended as an individual right of the

American citizen to keep and carry arms in a peaceful manner, for

protection of himself, his family, and his freedoms. The summary

of our research and findings forms the first portion of this report.

In the interest of fairness and the presentation of a complete

picture, we also invited groups which were likely to oppose this

recognition of freedoms to submit their views. The statements of

two associations who replied are reproduced here following the

report of the Subcommittee. The Subcommittee also invited state

ments by Messrs. Halbrook and Hardy, and by the National Rifle

Association, whose statements likewise follow our report.

When I became chairman of the Subcommittee on the Constitu

tion , I hopedthat I would be able to assist in the protection of the

constitutional rights of American citizens , rights which have too

often been eroded in the belief that government could be relied

upon for quick solutions to difficult problems .

Both as an American citizen and as a United States Senator I

repudiate this view. I likewise repudiate the approach of those who

believe to solve American problems you simply become something

other than American. To my mind, the uniqueness of our free

institutions, the fact that an American citizen can boast freedoms

unknown in any other land, is all the more reason to resist any

erosion of our individual rights. When our ancestors forged a land

"conceived in liberty ", they did so with musket and rifle. When

they reacted to attempts to dissolve their free institutions , and

established their identity as a free nation, they did so as a nation

of armed freemen . When they sought to record forever a guarantee

of their rights , they devoted one full amendment outof ten to

nothing but the protection of their right to keep and bear arms

against governmentinterference. Under my chairmanship the Sub

committee on the Constitution will concern itself with a proper

recognition of, and respect for, this right most valued by free men.

ORRIN G. HATCH ,

Chairman,

Subcommittee on the Constitution .

JANUARY 20 , 1982 .



The right to bear arms is a tradition with deep roots in Ameri

can society. Thomas Jefferson proposed that “no free man shall
ever be debarred the use of arms,” and Samuel Adams called for

an amendment banning any law "to prevent the people of the

United States who are peaceable citizens from keeping their own

arms." The Constitution of the State of Arizona, for example, rec

ognizes the " right of an individual citizen to bear arms indefense

of himself or the State."

Even though the tradition has deep roots, its application to

modern America is the subject of intense controversy. Indeed, it is

a controversyinto which the Congress is beginning, once again , to

immerse itself. I have personally been disappointed that so impor

tant an issue should have generally been so thinly researched and

so minimally debated both in Congress and the courts. Our Su

preme Court has but once touched on its meaning at the Federal

level and that decision , now nearly a half-century old, is so ambigu

ous that any school of thought can find some support in it. All

Supreme Court decisions on the second amendment'sapplication to

the States came in the last century, when constitutional law was

far different than it istoday. As ranking minority member ofthe

Subcommittee on the Constitution , I , therefore, welcome the effort

which led to this report - a report based not only upon the inde

pendent research of the subcommittee staff, but also upon full and

fair presentation of the cases by all interested groups and individ

ual scholars.

I personally believe that it is necessary for the Congress to

amend the Gun Control Act of 1968. I welcome the opportunity to

introduce this discussion of how best these amendments might be

made.

The Constitution subcommittee staff has prepared this mono

graphbringingtogether proponents of both sides of the debate over
the 1968 Act.I believe that the statements contained herein pre

sent the arguments fairly and thoroughly. I commend Senator

Hatch, chairman of the subcommittee, for having this excellent

reference work prepared. I am sure that it willbe of great assist
ance to the Congress as it debates the second amendment and

considers legislation to amend the Gun Control Act.

DENNIS DECONCINI,

Ranking Minority Member,

Subcommittee on the Constitution.

JANUARY 20, 1982 .
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HISTORY: SECOND AMENDMENT RIGHT TO " KEEP AND BEAR ARMS”

The right to keep and bear arms as a part of English and

American law antedates not only the Constitution, but also the

discovery of firearms. Under the laws of Alfred the Great, whose

reign began in 872 A.D., all English citizens from the nobility to

the peasants were obliged to privately purchase weapons and be

available for military duty.[ 1] This was in sharp contrast to the

feudalsystem as itevolved in Europe, under which armament and

military duties were concentrated in the nobility. The body of

armed citizens were known as the “ fyrd ”.

While a great many of the Saxon rights were abridged following

the Norman conquest, the right and duty of arms possession was

retained . Under the Assize of Armsof 1181 , “ the whole community

of freemen ” between the ages of 15 and 40 were required by law to

possess certain arms, which were arranged in proportion to their

possessions .[2] They were required twice a year todemonstrate to

Royal officials that they were appropriately armed. In 1253 , an

other Assize of Arms expanded the duty of armament to include

not only freemen , but also villeins, who were the English equiva

lent of serfs. Now all " citizens, burgesses, free tenants , villeins and

others from 15 to 60 years of age" were obliged to be armed .[3]

While on the Continent the villeins were regarded as little more

than animals hungering for rebellion , the English legal system not

only permitted , but affirmatively required them , to be armed.

The thirteenth century saw further definitions of this right as

the long bow , a formidable armor- piercing weapon , became increas

ingly the mainstay of British national policy. In 1285, Edward I

commanded that all persons comply with the earlier Assizes and

added that " anyone else who can afford them shall keep bows and

arrows" .[4 ] The right of armament was subject only to narrow

limitations. In 1279, it was ordered that thoseappearing in Parlia

ment or other public assemblies “ shall come without all force and

armor, well and peaceably ” .[5 ] In 1328, the statute of Northampton

ordered that no one use their arms in“ affray of the peace, nor to

go nor ride armed by day or by night in fairs, markets, nor in the

presence of the justices or other ministers” .[6] English courts con

strued this ban consistently with the generalrightof private arma

ment as applying only to wearing of arms “ accompanied with such

circumstances as are apt to terrify the people” .[7] In 1369, the King

ordered that the sheriffs of London require all citizens “ at leisure

time on holidays " to " use in their recreation bowes and arrows"

and to stop all other games which might distract them from this

practice.[8 ]

The Tudor kings experimented with limits upon specialized
weapons - mainly crossbows and the then-new firearms. These

measures were not intended to disarm the citizenry, but on the
contrary , to prevent their being diverted from longbow practice by

( 1 )
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sport with other weapons which were considered less effective .

Even these narrow measures were shortlived . In 1503 , Henry VII

limited shooting (but not possession) of crossbows to those with

land worth 200 marks annual rental , but provided an exception for

those who " shote owt of a howse for the lawefull defens of the

same” .[9] In 1511, Henry VIII increased the property requirement

to 300 marks. Healso expanded the requirement of longbow owner

ship, requiring all citizens to “ use and exercyse shootyng in long

bowes, and also have a bowe and arrowes contynually" in the

house .[ 10] Fathers were required by law to purchase bows and

arrows for their sons between the age of 7 and 14 and to train

them in longbow use.

In 1514 the ban on crossbows was extended to include fire

arms. [11] But in 1533 , Henry reduced the property qualification to

100 pounds per year; in 1541 he limited it to possession of small

firearms ( “ of the length of one hole yard ” for some firearms and

" thre quarters of a yarde” for others)[ 12] and eventually he re

pealed the entire statute by proclamation .[13] The later Tudor

monarchs continued the system and Elizabeth added to it by creat

ing what came to be known as “train bands ”, selected portions of

the citizenry chosen for special training . These trained bands were

distinguished from the " militia ", which term was first used during

the Spanish Armada crisis to designate the entire of the armed

citizenry. [14]

The militia continued to be a pivotal force in the English politi

cal system . The British historian Charles Oman considers the exist

ence of the armed citizenry to be a major reason for the modera

tion of monarchical rule in Great Britain; "More than once he

[Henry VIII] had to restrain himself, when he discovered that the

general feeling of his subjects was against him. . . . His 'gentlemen

pensioners' and his yeomen of the guard were but a handful, and

bills or bows were in every farm and cottage” .[15 ]

When civil war broke out in 1642, the critical issue was whether

the King or Parliament had the right to control the militia . [16] The

aftermath of the civil war saw England in temporary control of a

military government, which repeatedly dissolved Parliament and

authorized its officers to " search for, and seize all arms” owned by

Catholics, opponents of the government, " or any other person

whom the commissioners had judged dangerous to the peace of this
Commonwealth ” .[ 17]

The military government ended with the restoration of Charles

II . Charles in turn opened his reign with a variety of repressive

legislation, expanding the definition of treason, establishing press

censorship and ordering his supporters to form their own troops,

" the officers to be numerous, disaffected persons watched and not

allowed to assemble, and their arms seized ” .[18] In 1662, a Militia

Act was enacted empowering officials “ to search for and seize all

arms in the custody or possession of any person or persons whom

the said lieutenants or any two or more of their deputies shall

judge dangerous to the peace of the kingdom ” .[19 ] Gunsmiths were

ordered to deliver to the government lists of all purchasers . [20]
These confiscations were continued under James II, who directed

them particularly against the Irish population : “Although the
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country was infested by predatory bands, a Protestant gentleman

could scarcely obtain permission to keep a brace of pistols.” [21]

In 1668, the government of James was overturned in a peaceful

uprising which cameto be known as “ The Glorious Revolution ”.

Parliament resolved that James had abdicated and promulgated a

Declaration of Rights, later enacted as the Bill of Rights. Before

coronation, his successor William of Orange, was required to swear

to respect these rights. The debates in the House of Commons over

this Declaration of Rights focused largely upon the disarmament

under the 1662 Militia Act. One member complained that " an act

of Parliament was made to disarm all Englishmen, who the lieu

tenant should suspect, by day or night, by force or otherwise — this

was done in Ireland for the sake ofputting arms into Irish hands."

The speech of another is summarized as " militia bill - power to

disarm all England-now done in Ireland.” A third complained

" Arbitrary power exercised by the ministry. ... Militia - imprison

ing without reason ; disarming - himself disarmed ." Yet another

summarized his complaints " Militia Act - an abominable thing to

disarm the nation. ..." [22]

The Bill of Rights, as drafted in the House of Commons, simply

provided that “the acts concerning the militia are grievous to the

subject" and that " it is necessary for the public Safety that the

Subjects, which are Protestants, should provide and keep arms for

the common defense; And that the Arms which have been seized,

and taken from them, be restored.” [23 ] The House of Lords

changed this to make it a more positive declaration of an individu

al right under English law: “That the subjects which are Protes

tant may have arms for their defense suitable to their conditions

and as allowedby law. " [24 ] The only limitation was on ownership

by Catholics, who at that time composed only a few percent of the

British population and were subject to a wide variety of punitive

legislation. The Parliament subsequently made clear what it meant

by“ suitable to their conditions and as allowed by law” . The poorer

citizens had been restricted from owning firearms, as well as traps

and other commodities useful for hunting, by the 1671 Game Act.

Following the Bill of Rights, Parliament reenacted that statute,

leaving its operative parts unchanged with one exception — which

removed the word " guns" from the list of items forbidden to the

poorer citizens.[25] The right to keep and bear arms would hence

forth belong to all English subjects , rich and poor alike.

In the colonies, availability of hunting and need for defense led

to armament statutes comparable to those of the early Saxon

times. In 1623, Virginia forbade its colonists to travel unless they

were " well armed” ; in 1631 it required colonists to engage intarget

practice on Sunday and to " bring their peeces to church .” [26]In

1658 it required every householder to have a functioning firearm

within hishouse and in 1673 its laws provided that a citizen who

claimed he was too poor to purchase a firearm would have one

purchased for him by the government, which would then require

him to pay a reasonable price when able to doso. [27 ] In Massachu

setts, the first session of the legislature ordered that not only

freemen, but also indentured servants own firearms and in 1644 it

imposed a stern 6 shilling fine upon any citizen who was not

armed.[ 28 ]
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When the British government began to increase its military pres

ence in the colonies in the mid -eighteenth century, Massachusetts

responded by calling upon its citizens to arm themselves in defense .

One colonial newspaper argued that it was impossible to complain

that his act was illegal since they were " British subjects, to whom

the privilege of possessing arms is expressly recognized by the Bill

of Rights” while another argued that this " is a natural right which

the people have reserved to themselves, confirmed by the Bill of

Rights, to keep arms for their own defense” .[29] The newspaper

cited Blackstone's commentaries on the laws of England, which had

listed the “ having and using arms for self preservation and de

fense” among the “ absolute rights of individuals.” The colonists

felt they had an absolute right at common law to own firearms.

Together with freedom of the press , the right to keep and bear

arms became one of the individual rights most prized by the colo

nists. When British troops seized a militia arsenal in September,

1774, and incorrect rumors that colonists had been killed spread

through Massachusetts, 60,000 citizens took up arms . [30] A few

months later , when Patrick Henry delivered his famed " Give me

liberty or give me death ” speech, he spoke in support of a proposi

tion "that a well regulated militia, composed of gentlemen and

freemen , is the natural strength and only securityof a free govern

ment. ..." Throughout the following revolution , formal and infor

mal units of armed citizens obstructed British communication, cut

off foraging parties, and harassed the thinly stretched regular

forces. When seven states adopted state " billsof rights” following

the Declaration of Independence, each of those bills of rights pro

vided either for protection of the concept of a militia or for an

express right to keep and bear arms. [31 ]

Following the revolution but previous to the adoption of the

Constitution, debates over militia proposals occupied a large part of

the policital scene. Avariety of plans were put forth byfigures

ranging from George Washington to Baron von Steuben . [32] All of

the proposals called for a general duty of all citizens to be armed,

although some proposals (most notably von Steuben's) also empha

sized a " select militia ” which would be paid for its services and

given special training . In this respect , this " select militia" was the

successor of the “ trained bands” and the predecessor of what is

today the “ national guard ”. In the debates over the Constitution ,

von Steuben's proposals were criticized as undemocratic. In Con

necticut one writer complained of a proposal that “ this looks too

much like Baron von Steuben's militia, by which a standing army

was meant and intended ." [33] In Pennsylvania, a delegate argued

“ Congress may give us a select militia which will , in fact, be a

standing army- orCongress, afraid of a general militia , may say

there will be no militiaat all. When a select militia is formed, the

people in general may be disarmed .” [34] Richard Henry Lee, in his

widely read pamphlet " Letters from the Federal Farmer to the

Republican” worried that the people might be disarmed “by model

ing the militia. Should one fifth or one eighth part of the people

capable of bearing arms be made into a select militia , as has been

proposed, and those the young and ardent parts of the community,

possessed of little or no property, the former will answer all the
purposes of an army, while the latter will be defenseless." He
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proposed that " the Constitution ought to secure a genuine, and

guard against a select militia ,” adding that “ to preserve liberty, it

is essential that the whole body of the people always possess arms

and be taught alike, especially when young, how to use them . ” [35]

The suspicion of select militia units expressed in these passages

is a clear indication that the framers of the Constitution did not

seek to guarantee a State right to maintain formed groups similar

to the National Guard, but rather to protect the right of individual

citizens to keep and bear arms. Lee, in particular, sat in the Senate

which approved the Bill of Rights. He would hardly have meant

the second amendment to apply only to the select militias he so

feared and disliked .

Other figures of the period were of like mind. In the Virginia

convention , George Mason, drafter of the Virginia Bill of Rights,

accused the British ofhaving plotted“ to disarm the people — that
was the best and most effective way to enslave them ”, while Pat

rick Henry oberved that “ The great object is that every man be

armed” and “ everyone who is able may have a gun ” . [36]

Nor were the antifederalist, to whom we owe credit for a Bill of

Rights, alone on this account. Federalist arguments also provide a

source of support for an individual rights view . Their arguments in

favor of theproposed Constitution also relied heavily upon univer

sal armament. The proposed Constitution had been heavily criti

cized for its failure to ban or even limit standing armies. Unable to

deny this omission , the Constitution's supporters frequently argued

to the people that the universal armament of Americans made

such limitations unnecessary. A pamphlet written by Noah Web

ster, aimed at swaying Pennsylvania toward ratification, observed

Before a standing army can rule, the people must be

disarmed; as they are in almost every kingdom in Europe.

The supreme power in America cannot enforce unjust laws

by the sword, because the whole body of the people are

armed, and constitute a force superior to any band of

regular troops that can be, on anypretense, raised in the

United States [37]

In the Masssachusetts convention, Sedgwick echoed the same

thought, rhetorically asking if an oppressive army could be formed

or “if raised, whether they could subdue a Nation of freemen , who

know how to prize liberty, and who have armsin their hands? ''[38]

In Federalist Paper 46, Madison, later author of the Second Amend

ment, mentioned “The advantage of being armed , which the

Americans possess over the people of all other countries” and that

" notwithstanding the military establishments in the several king

doms of Europe, which are carried as far as the public resources

will bear, the governments are afraid to trust the people with

arms.”

A third and even more compelling case for an individual rights

perspective on the Second Amendment comes from the State de

mands for a bill of rights. Numerous state ratifications called for

adoptionof a Bill of Rights as a part of the Constitution . The first

such call came from a group of Pennsylvania delegates. Their

proposals, which were not adopted but had a critical effect on

future debates, proposed among other rights that “ the people have
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a right to bear arms for the defense of themselves and their own

state , or the United States , or for the purpose of killing game; and

no law shall be passed for disarming the people or any of them ,

unless for crimescommitted, or a real danger of public injury from

individuals." [39] In Massachusetts , Sam Adams unsuccessfully

pushed for a ratification conditioned on adoption of a Bill of Rights,

beginning with a guarantee "That the said Constitution shall never

be construed to authorize Congress to infringe the just liberty of

the press or the rights of conscience; or to prevent the people of the

United Stateswho are peaceable citizens from keeping their own

arms. ..." [40] When New Hampshire gave the Constitution the

ninth vote needed for its passing into effect, it called for adoption

of a Bill of Rights which included the provision that “ Congress

shall never disarm any citizen unless such as are or have been in

actual rebellion ” .[41] Virginia and North Carolina thereafter called

for a provision “ that the people have the right to keep and bear

arms; that a well regulated militia composed of the body of the

people trained to arms is the proper, natural and safe defense of a

free state . " [42]

When the first Congress convened for the purpose of drafting a

Bill of Rights, it delegated the task to James Madison. Madison did

not write upon a blank tablet. Instead, he obtained a pamphlet

listing the State proposals for a Bill of Rights and sought to pro

duce a briefer version incorporating all the vital proposals of these.

His purpose was to incorporate, not distinguish by technical

changes, proposals such as that of the Pennsylvania minority, Sam

Adams, and the New Hampshire delegates . Madison proposed among

other rights that:

"The right of the people to keep and bear arms shall not

be infringed; a well armed and well regulated militia being

the best security of a free country; but no person religious

ly scrupulous of bearing arms shall be compelled to render

military service in person ." [43]

In the House, this was initially modified so that the militia

clause came before the proposal recognizing the right . The propos

als for the Bill of Rights were then trimmed in the interests of

brevity. The conscientious objector clause was removed following

objections by Elbridge Gerry, who complained that future Congress

es might abuse the exemption for the scrupulous to excuse every

one from militia service.

The proposal finally passed the House in its present form : “ A

well regulated militia, being necessary to the security of a free

state, the right of the people to keep and bear arms, shall not be

infringed.” In this form it was submitted into the Senate, which

passed it the following day. The Senate in the process indicated its

intent that the right be an individual one, for private purposes , by

rejecting an amendment which would have limited the keeping and

bearing of arms to bearing “for the common defense” .
The earliest American constitutional commentators concurred in

giving this broad reading to the amendment. When St. George

Tucker, later Chief Justice of the Virginia Supreme Court, in 1803

published an edition of Blackstone annotated to American law, he

followed Blackstone's citation of the right of the subject " of having
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arms suitable to their condition and degree, and such as are al

lowed by law ” with a citation to the Second Amendment, “ And this

without any qualification as to their condition or degree, as is the

case in the British government” .[44 ] William Rawle's “ View of the

Constitution ” published in Philadelphia in 1825 noted that under

the Second Amendment

The prohibition is general . No clause in the Constitution

could by a rule of constuction be conceived to give to

Congress a power to disarm the people . Such a flagitious

attempt could only be made under some general pretense

by a state legislature. But if in blind pursuit of inordinate

power, either should attempt it, this amendment may be

appealed to as a restraint on both. " [45]

The Jefferson papers in the Library of Congress show that both

Tucker and Rawle were friends of, and corresponded with Thomas

Jefferson. This suggests that their assessment, as contemporaries of

the Constitution's drafters, should be afforded special considera

tion .

Later commentators agreed with Tucker and Rawle. For in

stance, Joseph Story in his "Commentaries on the Constitution ”

considered the right to keep and bear arms as “ the palladium of

the liberties of the republic" , which deterred tyranny and enabled

the citizenry at large to overthrow it should it come to pass .[46]

Subsequent legislation in the Second Congress likewise supports

the interpretation of the second amendment that creates an indi

vidual right. In the Militia Act of 1792, the second Congress de

fined " militia of the United States" to include almost every free

adult male in the United States. These persons were obligated by

law to possess a firearm and a minimum supply of ammunition

and military equipment.[47 ] This statute, incidentally remained in

effect into the early years of the present century as a legal require

ment of gun ownership for most of the population of the United

States. There can be little doubt from this that when the Congress

and the people spoke of a “militia ” , they had reference to the

traditional concept of the entire populace capable of bearing arms,

and not to any formal group such as what is today called the

National Guard. The purpose was to create an armed citizenry,

such as the political theorists at the time considered essential to

ward off tyranny. From this militia , appropriate measures might

create a " well regulated militia" of individuals trained in their

duties and responsibilities as citizens and owners of firearms.

The Second Amendment as such was rarely litigated prior to the

passage of the Fourteenth Amendment. Prior to that time, most

courts accepted that the commands of the federal Bill of Rights did

not apply to the states . Since there was no federal firearms legisla

tion at this time, there was no legislation which was directly sub

ject to the Second Amendment, if the accepted interpretations were

followed. However, a broad variety of state legislation was struck

down under state guarantees of the right to keep and bear arms

and even in a fewcases, under the Second Amendment, when it

came before courts which considered the federal protections appli

cable to the states. Kentucky in 1813 enacted the first carrying

concealed weapon statute in the United States; in 1822, the Ken

88-618 0-82--- 2
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tucky Court of Appeals struck down the law as a violation of the

state constitutional protection of the right to keep and bear arms:

“ And can there be entertained a reasonable doubt but the provi

sions of that act import a restraint on the right of the citizen to

bear arms? The court apprehends it not. Theright existed at the
adoption of the Constitution; it then had no limit short of the

moral power of the citizens to exercise it , and in fact consisted of

nothing else but the liberty of the citizen to bear arms." [48] On the

other hand, a similar measure was sustained in Indiana, not upon

the grounds that a right to keep and bear arms did not apply, but

rather upon the notion that a statute banning only concealed car

rying still permitted the carrying of arms and merely regulated

one possible way of carrying them .[49] A few years later, the Su

preme Court of Alabama upheld a similar statute but added “ We

do not desire to be understood as maintaining, that in regulating

the manner of wearing arms, the legislature has no other limit

than its own discretion. A statute which, under the pretense of

regulation, amounts to a destruction of that right, or which re

quires arms to be so borne as to render them wholly useless for the

purpose of defense, would be clearly unconstitutional.” [50] When

the Arkansas Supreme Court in 1842 upheld a carrying concealed

weapons statute, the chief justice explained that the statute would

not detract anything from the power of the people to defend their

free state and the established institutions of the country. It prohib

its only the wearing of certain arms concealed . This is simply a

regulation as to the manner of bearing such arms as are specified” ,

while the dissenting justice proclaimed “ I deny that any just or
free government upon earth has the power to disarm its citi

zens” .[51]

Sometimes courts went farther. When in 1837, Georgia totally

banned the sale of pistols (excepting the larger pistols “ known and

used as horsemen's pistols” ) and other weapons, the Georgia Su

preme Court in Nunn v. State held the statute unconstitutional

under the Second Amendment to the federal Constitution . The

court held that the Bill of Rights protected natural rights which

were fully as capable of infringement by states as by the federal

government andthat the Second Amendment provided “the right

of the whole people, old and young, men, women and boys, and not

militia only, to keep and bear arms of every description, and not

merely such as are used by the militia, shall not be infringed,

curtailed , or broken in on , in the slightest degree; and all this for

the important end to be attained: the rearing up and qualifying of

a well regulated militia, so vitally necessary to the security of a

free state .” [52] Prior to the Civil War, the Supreme Court of the

United States likewise indicated that the privileges of citizenship

included the individual right to own and carry firearms. In the

notorious Dred Scott case , the court held that black Americans

were not citizens and could not be made such by any state. This

decision, which by striking down the Missouri Compromise did so

much to bring on the Civil War, listed what the Supreme Court

considered the rights of American citizens by way of illustrating

what rights would have to be given to black Americans if the Court

were to recognize them as fullfledged citizens:
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It would give to persons of the negro race, who are

recognized as citizens in any one stateof the Union, the

right to enter every other state , whenever they

pleased. and it would give them full liberty of speech

in public and in private upon all subjects upon which its

own citizens might meet; to hold public meetings upon

political affairs, and to keep and carry arms wherever they

went. [53]

Following the Civil War, the legislative efforts which gave us

three amendments to the Constitution and our earliest civil rights

acts likewise recognized the right to keep and bear arms as an

existing constitutional right of the individual citizen and as a right

specifically singled out as one protected by the civil rights acts and

by the Fourteenth Amendmentto the Constitution, against in

fringementby state authorities. Much of the reconstruction effort

in the South had been hinged upon the creation of " black militias”

composed of the armedand newly freed blacks, officered largely by

black veterans of the Union Army. In the months after the Civil

War, the existing southern governments struck at these units with

the enactment of " black codes” which either outlawed gun owner

ship by blacks entirely, or imposed permit systems for them, and

permitted the confiscation of firearms owned by blacks. When the

Civil Rights Act of 1866 was debated members both of the Senate

and theHouse referred to the disarmament of blacks as a major

consideration .[54] Senator Trumbull cited provisions outlawing

ownership of arms by blacks as among those which the Civil Rights

Act would prevent;[55] Senator Sulsbury complained on the other

hand that if the act were to be passed it would prevent his own

state from enforcing a law banning gun ownership by individual

free blacks.[56] Similar arguments were advanced during the de

bates over the "anti-KKK act"; its sponsor at one point explained

that a section making it a federal crime to deprive a person of

" arms or weapons he may have in his house or possession for the

defense of his person , family or property " was " intended to enforce

the well-known constitutional provisions guaranteeing the right in

the citizen to ‘keep and bear arms”.” [57] Likewise, the debates over

the Fourteenth Amendment Congress frequently referred to the

Second Amendment as one of the rights which it intended to

guarantee against state action .[58]

Following adoption of the Fourteenth Amendment, however, the

Supreme Court held that that Amendment's prohibition against

statesdepriving any persons of their federal " privileges and immu

nities" was tobe given a narrow construction . In particular , the

" privileges and immunities" under the Constitution would refer

only to those rights which were not felt to exist as a process of

natural right, but which were created solely by the Constitution.

These might refer to rights such as voting in federal elections and

of interstate travel, which would clearly not exist except by virtue

of the existence of a federal government and which could not be

said to be " natural rights" .[59] This paradoxically meant that the

rights which most persons would accept as the most important,

those flowing from concepts of natural justice-were devalued at

the expense of more technical rights. Thus when individuals were

charged with having deprived black citizens of their right to free
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dom of assembly and to keep and bear arms, by violently breaking

up a peaceable assembly of black citizens, the Supreme Court in

United States v . Cruikshank [60] held that no indictment could be

properly brought since the right “ of bearing arms for a lawful

purpose" is " not a right granted by the Constitution . Neither is it

in any manner dependent upon that instrument for its existence."

Nor, in the view of the Court, was the right to peacefully assemble

a right protected by the Fourteenth Amendment: " The right of the

people peaceably to assemble for lawful purposes existed long

before the adoption of the Constitution of the United States. In

fact, it is and has always been one of the attributes of citizenship

under a free government. ... It was not, therefore, a right granted

to the people by the Constitution .” Thus the very importance of the

rights protected by the First and Second Amendment was used as

the basis for the argument that they did not apply to the states

under the Fourteenth Amendment. In later opinions, chiefly Press

er v . Illinois [61] and Miller v. Texas,[62] the Supreme Court ad

hered to the view . Cruikshank has clearly been superseded by

twentieth century opinions which hold that portions of the Bill of

Rights - and in particular the right to assembly with which Cruik

shank dealt in addition to the Second Amendment-are binding

upon the state governments. Given the legislative history of the

Civil Rights Acts and the Fourteenth Amendment, and the more

expanded views of incorporation which have become accepted in

our own century, it is clear that the right to keep and bear arms

was meant to be and should be protected under the civil rights

statutes and the Fourteenth Amendment against infringement by

officials acting under color of state law.

Within our own century, the only occasion upon which the

Second Amendment has reached the Supreme Court came in

United States v . Miller. [63] There, a prosecution for carrying a

sawed off shotgun was dismissed before trial on Second Amend

ment grounds. In doing so , the court took no evidence as to the

nature of the firearm or indeed any other factual matter. The

Supreme Court reversed on procedural grounds, holding that the

trial court could not take judicial notice of the relationship be

tween a firearm and the Second Amendment, but must receive

some manner of evidence . It did not formulate a test nor state

precisely what relationship might be required. The court's state

ment that the amendmentwas adopted " to assure the continuation

and render possible the effectiveness of such (militia] forces" and

" must be interpreted and applied with that end in view " , when

combined with the court's statement that all constitutional sources

" show plainly enough that the militia comprised all males phys

ically capable of acting in concert for the common defense.

these men were expected to appear bearing arms supplied by them

selves and of the kind in common use at the time,” [64 ] suggests

that at the very least private ownership by a person capable of self

defense and using an ordinary privately owned firearm must be

protected by the Second Amendment. What the Court did not do in

Miller is even more striking: It did not suggest that the lower court

take evidence on whether Miller belonged to the National Guard or

a similar group. The hearing was to be on the nature of the
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firearm , not on the nature of its use ; nor is there a single sugges

tion that National Guard status is relevant to the case .

The Second Amendment right to keep and bear arms therefore,

is a right of the individual citizen to privately possess and carry in

a peaceful manner firearms and similar arms. Such an “individual

rights ” interpretation is in full accord with the history of the right

to keep and bear arms, as previously discussed. It is moreoverin

accord with contemporaneous statements and formulations of the

right by such founders of this nation as Thomas Jefferson and

Samuel Adams, and accurately reflects the majority of the propos

als which led up to the Bill of Rights itself. A number of state

constitutions, adopted prior to or contemporaneously with the fed

eral Constitution and Bill of Rights, similarly provided for a right

of the people to keep and bear arms. If in fact this language creates

a right protecting the states only, there might be a reason for it to .

be inserted in the federal Constitution but no reason for it to be

inserted in state constitutions . State bills of rights necessarily pro

tect only against action by the state, and by definition a state

cannot infringe its own rights; to attempt to protect a right belong

ing to the state by inserting it in a limitation of the state's own

powers would create an absurdity. The fact that the contemporar
ies of the framers did insert these words into several state constitu

tions would indicate clearly that they viewed the right as belonging

to the individual citizen , thereby making it a right which could be

infringed either by state or federal government and which must be

protected against infringement by both.

Finally, the individual rights interpretation gives full meaning to

the words chosen by the first Congress to reflect the right to keep

and bear arms. The framers of the Bill of Rights consistently used

the words “ right of the people” to reflect individual rights-as

when these words were used to recognize the " right of the people”

to peaceably assemble, and the “right of the people ” against unrea

sonable searches and seizures . They distinguished between the

rights of the people and of the state in the Tenth Amendment. As

discussed earlier, the "militia " itself referred to a concept of a

universally armed people, not to any specifically organized unit

When the framers referred to the equivalent of our National

Guard, they uniformly used the term “ select militia " and distin

guished this from “militia ”. Indeed, the debates over the Constitu

tion constantly referred to organized militia units as a threat to

freedom comparable to that of a standing army, and stressed that

such organized units did not constitute , and indeed were philo

sophically opposed to, the concept of a militia .

That the National Guard is not the " Militia " referred to in the

second amendment is even clearer today. Congress has organized

the National Guard under its power to “ raise and supportarmies ”

and not its power to “ Provide for organizing, armingand disciplin

ing the Militia ” .[65 ] This Congress chose to do in the interests of

organizing reserve military units which were not limited in deploy

ment by the strictures of our power over the constitutional militia,

which can be called forth only "to execute the laws of the Union,

suppress insurrections and repel invasions. ” The modern National

Guard was specifically intended to avoid status as the constitution

al militia, a distinction recognized by 10 U.S.C. $ 311(a ) .

رو



12

The conclusion is thus inescapable that the history, concept, and

wording of the second amendment to the Constitution of the

United States, as well as its interpretation by every major com

mentator and court in the first half-century after its ratification ,

indicates that what is protected is an individual right of a private

citizen to own and carry firearms in a peaceful manner.
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APPENDIX

CASE LAW

The United States Supreme Court has only three times com

mented upon the meaning of the second amendment to our consti

tution . The first comment, in Dred Scott, indicated strongly that

the right to keep and bear arms was an individual right; the Court

noted that, were it to hold free blacks to be entitled to equality of

citizenship, they would be entitled to keep and carry arms wherev

er they went. The second, in Miller, indicated that a court cannot

take judicial notice that a short-barrelled shotgun is covered by the

second amendment-but the Court did not indicate that National

Guard status is in any way required for protection by that amend

ment, and indeed defined " militia " to include all citizens able to

bear arms. The third, a footnote in Lewis v. United States, indicat

ed only that “ these legislative restrictions on the use of fire

arms” -a ban on possession by felons - were permissable. But since

felons may constitutionally be deprived of many of the rights of

citizens, including that of voting, this dicta reveals little. These

three comments constitute all significant explanations of the scope

of the second amendment advanced by our Supreme Court. The

case of Adam v. Williams has been cited as contrary to the princi

ple that the second amendment is an individual right . In fact, that

reading of the opinion comes only in Justice Douglas's dissent from

the majority ruling of the Court.

The appendix which follows represents a listing of twenty-one

American decisions, spanning theperiod from 1822 to 1981, which

have analysed right to keep and bear arms provisions in the light

of statutes ranging from complete bans on handgun sales to bans

on carrying of weapons to regulation of carrying by permit sys

tems. Those decisions not only explained the natureofsuch a right,

but also struck down legislative restrictions as violative of it, are

designated by asterisks .

20th century cases

1. * State v. Blocker, 291 Or. 255, -- P.2d (1981 ).

“ The statute is written as a total proscription of the mere posses

sion of certain weapons, and that mere possession, insofar as a billy

is concerned, is constitutionally protected.”

" In these circumstances, we conclude that it is proper for us to

consider defendant's ‘overbreadth ' attack to mean that the statute

swept so broadly as to infringe rights that it could not reach , which

in this setting means the right to possess arms guaranteed by

$ 27.”

2. * State v . Kessler, 289 Or. 359, 614 P.2d 94, at 95, at 98 ( 1980).

" We are not unmindful that there is current controversy over

the wisdom of a right to bear arms, and that the original motiva

tions for such a provision might not seem compelling if debated as

( 14 )
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a new issue. Our task, however, in construing a constitutional

provision is to respect the principles given the status of constitu

tional guarantees and limitationsby the drafters; it is not to aban

don these principles when this fits the needs of the moment.
" Therefore, the term 'arms' as used by the drafters of the consti

tutions probably was intended to include those weapons used by

settlers for both personal and military defense. The term “arms’

was not limited to firearms, but included several handcarried

weapons commonly used for defense. The term 'arms' would not

have included cannon or other heavy ordnance not kept by militia

men or private citizens.”

3. Motley v. Kellogg, 409 N.E.2d 1207, at 1210 (Ind . App. 1980)

(motion to transfer denied 1-27-1981 ).

" [ N ]ot making applications available at the chief's office effec

tively denied members of the community the opportunity to obtain
a gun permit and bear arms for their self-defense."

4. Schubert v . DeBard , 398 N.E.2d 1339, at 1341 (Ind. App. 1980)

(motion to transfer denied 8-28-1980) .

“ We think it clear that our constitution provides our citizenry
the right to bear arms for their self-defense."

5. Taylor v. McNeal, 523 S.W.2d 148, at 150 (Mo. App. 1975).

" The pistols in question are not contraband. *** Under Art . I ,

$ 23 , Mo. Const . 1945, V.A.M.S. , every citizen has the right to keep

and bear arms in defense of his home, person and property, with
the limitation that this section shall not justify the wearing of

concealed arms.”

6. * City of Lakewood v. Pillow , 180 Colo. 20 , 501 P.2d 744, at 745

(en banc 1972).

“ As an example, we note that this ordinance would prohibit

gunsmiths, pawnbrokers and sporting goods stores from carrying

on a substantial part of their business. Also, the ordinance appears

to prohibit individuals from transporting guns to and from such

places of business. Furthermore, itmakes it unlawful for a person

to possess a firearm in a vehicle or in a place of business for the

purpose of self-defense. Several of these activities are constitution

ally protected. Colo . Const . art. II , § 13."

7. * City of Las Vegas v . Moberg, 82 N.M. 626, 485 P.2d 737, at 738

(N.M. App. 1971).

" It is our opinion that an ordinance may not deny the people the

constitutionally guaranteed right to bear arms, and to that extent

the ordinance under consideration is void .”

8. State v. Nickerson, 126 Mt. 157 , 247 P.2d 188, at 192 ( 1952) .

" The law of this jurisdiction accords to the defendant the right to

keep and bear arms and to use same in defense of his own home,

his person and property.”

9. People v. Liss, 406 Ill . 419 , 94 N.E. 2d 320, at 323 ( 1950 ).

" The second amendment to the constitution of the United States

providesthe right of the people to keep and bear arms shall not be

infringed. This, of course, does not prevent the enactment of a law

against carrying concealed weapons, but it does indicate it should

be kept in mind, in the construction of a statute of such character,

that it is aimed at persons of criminal instincts, and for the preven

tion of crime, and not against use in the protection of person or

property.”
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10. * People v. Nakamura, 99 Colo. 262, at 264, 62 P.2d 246 (en

banc 1936 ).

“ It is equally clear that the act wholly disarms aliens for all

purposes. The state .. cannot disarm any class of persons or

deprive them of the right guaranteed under section 13 , article II of

the Constitution , to bear arms in defense of home, person and

property. The guaranty thus extended is meaningless if any person

is denied the right toposses arms for such protection .

11. *Glasscock v . City of Chattanooga, 157 Tenn. 518, at 520, 11

S.W. 2d 678 (1928).

“ There is no qualifications of the prohibition against the carry

ing of a pistol in the city ordinance before us but it is made

unlawful 'to carry on or about the person any pistol, ' that is, any

sort of pistol in any sort of manner. *** [W]e must accordingly hold

the provision of this ordinance as to the carrying of a pistol

invalid ."

12. * People v. Zerillo, 219 Mich. 635, 189 N.W. 927, at 928 ( 1922) .

“ The provision in the Constitution granting the right to all per

sons to bear arms is a limitation upon the power of the Legislature

to enact anylaw to the contrary. The exercise of a right guaran

teed by theConstitution cannot be made subject to the will of the

sheriff.”

13. * State v . Kerner, 181 N.C. 574, 107 S.E. 222, at 224 ( 1921 ) .

“We are of the opinion, however, that 'pistol ex vi termini is

properly included within the word 'arms, ' and that the right to

bear such arms cannot be infringed. The historical use of pistols as

'arms' of offense and defense is beyond controversy.”

“ The maintenance of the right to bear arms is a most essential

one to every free people and should not be whittled down by
technical constructions."

14. * State v. Rosenthal, 75 VT. 295, 55 A. 610, at 611 ( 1903).

"The people of the state have a right to bear arms for the

defense of themselves and the state . *** The result is that Ordi

nance No. 10, so far as it relates to the carrying of a pistol, is

inconsistent with and repugnant to the Constitution and the laws

of the state, and it is therefore to that extent, void .”

15. * In re Brickey, 8 Ida . 597 , at 598-99 , 70 p. 609 ( 1902).

" The second amendment to the federal constitution is in the

following language: “A well-regulated militia, being necessary to

the security of a free state, the right of the people tokeep andbear

arms, shall not be infringed .' The language ofsection 11 , article I

of the constitution of Idaho, is as follows: " The people have the

right to bear arms for their security and defense , but the legisla

ture shall regulate the exercise of this right by law .' Under these

constitutional provisions , the legislature has nopower to prohibit a

citizen from bearing arms in any portion of the state of Idaho,

whether within or without the corporate limits of cities, towns, and

villages."

19th century cases

16. * Wilson v. State, 33 Ark. 557 , at 560, 34 Am. Rep. 52, at 54

(1878) .

" If cowardly and dishonorable men sometimes shoot unarmed

men with army pistols or guns, the evil must be prevented by the

1
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penitentiary and gallows, and not by a general deprivation of con

stitutional privilege."

17. * Jennings v . State, 5 Tex. Crim. App. 298, at 300-01 ( 1878) .

" We believe that portion of the act which provides that, in case

of conviction , the defendant shall forfeit to the county the weapon

or weapons so found on or about his person is not within the scope

of legislative authority. * * * One of his most sacred rights is that

of having arms for his own defence and that of the State . This

right is one of the surest safeguards of liberty and self-preserva

tion .”

18. *Andrews v. State, 50 Tenn. 165 , 8 Am. Rep. 8 , at 17 ( 1871).

" The passage from Story shows clearly that this right was in

tended, as we have maintained in this opinion, and was guaranteed

to and to be exercised and enjoyed by the citizen as such , and not

by him as a soldier , or in defense solely of his political rights ."

19. *Nunn v. State, 1 Ga. ( 1 Kel . ) 243 , at 251 ( 1846) .

" " The right of the people to bear arms shall not be infringed .'

The right of the whole people, old and young, men, women and

boys, and not militia only, to keep and bear arms of every descrip

tion , and not such merely as are used by the militia , shall not be

infringed, curtailed, or broken in upon, in the smallest degree; and

all this for the important end to be attained : the rearing up and

qualifying a well-regulated militia, so vitally necessary to the secu
rity of a free State .

20. Simpson v. State, 13 Tenn. 356, at 359–60 (1833) .

“ But suppose it to be assumed on any ground, that our ancestors

adopted and brought over with them this English statute, (the

statute of Northampton ,] or portion of the common law, our consti

tution has completely abrogated it; it says, 'that the freemen of this

State have a right to keep and bear arms for their common de

fence .' Article II , sec. 26 . * * By this clause of the constitution ,

an express power is given and secured to all the free citizens of the

State to keep and bear arms for their defence, without any qualifi

cation whatever as to their kind or nature ; and it is conceived, that

it would be going much too far, to impair by construction or

abridgement a constitutional privilege, which is so declared; nei

ther, after so solumn an instrument hath said the people may

carry arms, can we be permitted to impute to the acts thus li

censed, such a necessarily consequent operation as terror to the

people to be incurred thereby ; wemust attribute to the framers of

it , the absence of such a view.

21. Bliss v. Commonwealth, 12 Ky. (2 Litt . ) 90, at 92 , and 93, 13
Am. Dec. 251 ( 1822) .

“ For, in principle, there is no difference between a law prohibit

ing the wearing concealed arms, and a law forbidding the wearing

such as are exposed; and if the former be unconstitutional , the

latter must be so likewise."

“ But it should not be forgotten , that it is not only a part of the

right that is secured by the constitution ; it is the right entire and

complete, as it existed at the adoption of the constitution; and if

any portion of that right be impaired, immaterial how small the

part may be, and immaterial the order of time at which it be done,

it is equally forbidden by the constitution ."

* *
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The following represents a list of twelve scholarly articles which

have dealt with the subject of the right to keep and bear arms as

reflected in the second amendment to the Constitution of the

United States . The scholars who have undertaken this research

range from professors of law, history and philosophy to a United

States Senator. All have concluded that the second amendment is

an individual right protecting American citizens in their peaceful

use of firearms.
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ENFORCEMENT OF FEDERAL FIREARMS Laws FROM THE

PERSPECTIVE OF THE SECOND AMENDMENT

Federal involvement in firearms possession and transfer was not

significant prior to 1934, when the National Firearms Act was

adopted. The National Firearms Act as adopted covered only fully

automatic weapons (machine guns and submachine guns) and rifles

and shotguns whose barrel length or overall length fell below

certain limits. Since the Act was adopted under the revenue power,

sale of these firearms was not made subject to a ban or permit

system . Instead, each transfer was made subject to a $200 excise

tax, which must be paid prior to transfer; the identification of the

parties to the transfer indirectly accomplished a registration pur

pose.

The 1934 Act was followed by the Federal Firearms Act of 1938,

which placed some limitations upon sale of ordinary firearms. Per

sons engaged in the business of selling those firearms in interstate

commerce were required to obtain a Federal Firearms License, at

an annual cost of $1 , and to maintain records of the name and

address of persons to whom they sold firearms. Sales to persons

convicted of violent felonies were prohibited, as were interstate

shipments to persons who lacked the permit required by the law of

their state .

Thirty years after adoption of the Federal Firearms Act, the Gun

Control Act of 1968 worked a major revision of federal law . The

Gun Control Act was actually a composite of two statutes . The first

of these, adopted as portions of the Omnibus Crime and Safe

Streets Act, imposed limitations upon imported firearms, expanded

the requirement of dealer licensing to cover anyone " engaged in

the business of dealing” in firearms, whether in interstate or local

commerce, and expanded the recordkeeping obligations for dealers.

It also imposed a variety of direct limitations upon sales of hand

guns. No transfers were to be permitted between residents of differ

ent states ( unless the recipient was a federally licensed dealer),

even where the transfer was by gift rather than sale and even

where the recipient was subjecttono state law which could have

been evaded. The category of persons to whom dealers could not

sell was expanded to cover persons convicted of any felony (other

than certain business-related felonies such as antitrust violations),

persons subject to a mental commitment order or finding of mental

incompetence, persons who were users of marijuana and other

drugs, and a number of other categories. Another title of the Act

defined persons who were banned from possessing firearms. Para

doxically, these classes were not identical with the list of classes

prohibited from purchasing or receiving firearms.

The Omnibus Crime and Safe Streets Act was passed on June 5,

1968, and set to take effect in December of that year. Barely two

weeks after its passage, Senator Robert F. Kennedy was assassinat

ed while campaigning for the presidency. Less than a week after
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his death, the second bill which would form part of the Gun Con

trol Act of 1968 was introduced in the House. It was reported out of

Judiciary ten days later, out of Rules Committee two weeks after

that, and was on the floor barely a month after its introduction.

The second bill worked a varietyof changes upon the original Gun

Control Act. Most significantly, it extended to rifles and shotguns

the controls which had been imposed solely on handguns, extended

the class of persons prohibited from possessing firearms to include

those who were users of marijuana and certain other drugs, ex

panded judicial review of dealer license revocations by mandating a

de novo hearing once an appeal was taken , and permitted inter

state sales of rifles and shotguns only where the parties resided in

contiguous states, both of which had enacted legislation permitting

such sales. Similar legislation was passed by the Senate and a

conference of the Houses produced a bill which was essentially a

modification of the House statute . This became law before the

Omnibus Crime Control and Safe Streets Act, and was therefore

set for the same effective date.

Enforcement of the 1968 Act was delegated to the Department of

the Treasury , which had been responsible for enforcing the earlier

gun legislation . This responsibility was in turn given tothe Alcohol

and Tobacco Tax Division of the Internal Revenue Service. This

division had traditionally devoted itself to the pursuit of illegal

producers of alcohol ; at the time of enactment of the Gun Control

Act, only 8.3 percent of its arrests were for firearms violations .

Following enactment of the Gun Control Act the Alcohol and To

bacco Tax Division was retitled the Alcohol, Tobacco and Firearms

Division of the IRS . By July, 1972 it had nearly doubled in size and

became acomplete Treasury bureau under the name of Bureau of

Alcohol, Tobacco and Firearms.

The mid -1970's saw rapid increases in sugar prices, and these in

turn drove the bulk of the "moonshiners” out of business . Over

15,000 illegal distilleries had been raided in 1956; but by 1976 this

had fallen to a mere 609. The BATF thus began to devote the bulk

of its efforts to the area of firearms law enforcement.

Complaints regarding the techniques used by the Bureau in an

effort to generate firearm cases led to hearings before the Subcom

mittee on Treasury, Post Office, and General Appropriations of the
Senate Appropriations Committee in July 1979 and April 1980, and

before theSubcommittee on the Constitution of the Senate Judici

ary Committee in October 1980. At these hearings evidence was

received from various citizens who had been charged by BATF ,

from experts who had studied the BATF, and from officials of the

Bureau itself.

Based upon these hearings it is apparent that enforcement tac

tics made possible by current federal firearms laws are constitu

tionally, legally, and practically reprehensible. Although Congress

adopted the Gun Control Act with the primary object of limiting

access of felons and high- risk groups to firearms, the overbreadth

of the law has led to neglect of precisely this area of enforcement.

For example the Subcommittee on the Constitution received corre

spondence from two members of the Illinois Judiciary, dated in

1980, indicating that they had been totally unable to persuade

BATF to accept cases against felons who were in possession of



21

nl firearms including sawed -off shotguns. The Bureau's own figures

OU! demonstrate that in recent years the percentage of its arrests

sa devoted to felons in possession and persons knowingly selling to

Actie them have dropped from 14 percent down to 10 percent of their

I Gi firearms cases.To besure, genuine criminals are sometimes pros
the ecuted under other sections of the law. Yet, subsequent to these

end hearings, BATF stated that 55 percent of itsgun law prosecutions

clu overall involve persons with no record of a felony conviction, and a

s , e third involve citizens with no prior police contact atall.

cing. The Subcommittee received evidence that BATF has primarily

inte devoted its firearms enforcement efforts to the apprehension, upon

edi technical malum prohibitum charges, of individuals who lack all

tin criminal intent and knowledge. Agents anxious to generate an

ndo impressive arrest and gun confiscation quota have repeatedly en

Ily : ticed gun collectors into making a small number of sales- often as

the few as four — from their personal collections. Although each of the

efor sales was completely legal under state and federal law, the agents

then charged the collector with having " engaged in the business"

nt o of dealing in guns without the required license . Since existing law
rlier permits a felony conviction upon these charges even where the

ohol individual has no criminal knowledge or intent numerous collec

This tors have been ruined by a felony record carrying a potential

egal sentence of five years in federal prison. Even incases where the

trol collectors secured acquittal, or grand juries failed to indict, or
mons prosecutors refused to file criminal charges, agents of the Bureau

To have generally confiscated the entire collection of the potential

rms defendant upon the ground that he intended to use it in that

and violation of the law . In several cases, the agents have refused to

of return the collection even after acquittal by jury .

1 The defendant, under existing law is not entitled to an award of
in attorney's fees, therefore, should he secure return of his collection ,

ver an individual who has already spent thousands of dollars establish

is ing his innocence of the criminal charges is required to spend

ilk thousands more to civilly prove his innocence of the same acts,

without hope of securing any redress. This, of course, has given the

an enforcing agency enormous bargaining power in refusing to return

confiscated firearms. Evidencereceived by the Subcommittee on

the Constitution demonstrated that Bureau agents have tended to

nd
concentrate upon collector's items rather than " criminal street

ci- guns” . One witness appearing before the Subcommittee related the

confiscation of a shotgun valued at $ 7,000. Even the Bureau's own
F.

valuations indicate that the value of firearms confiscated by their

agents is over twice the value which the Bureau has claimed is

typical of " street guns” used in crime. In recent months, the aver

age value has increased rather than decreased, indicating that the

u. reforms announced by the Bureau have not in fact redirected their

agents away from collector's items and toward guns used in crime.

ng The Subcommittee on the Constitution has also obtained evi

h dence of a variety of other misdirected conduct by agents and

t. supervisors of the Bureau. In several cases, the Bureau has sought

conviction for supposed technical violations based upon policies and

interpretations oflaw which the Bureau had not published in the
le Federal Register, as required by 5 U.S.C. § 552. For instance, begin

of
ning in 1975, Bureau officials apparentlyreached a judgment that

as

ne
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a dealer who sells to a legitimate purchaser may nonetheless be

subject to prosecution or license revocation if he knows that that

individual intends to transfer the firearm to a nonresident or other

unqualified purchaser. This position was never published in the

Federal Register and is indeed contrary to indications which

Bureau officials had given Congress, that such sales were not in

violation of existing law . Moreover, BATF had informed dealers

that an adult purchaser could legally buy for a minor, barred by

his age from purchasing a gun on his own . BATF made no effort to

suggest that this was applicable only where the barrier was one of

age. Rather than informing the dealers of this distinction , Bureau

agents set out to produce mass arrests upon these "straw man "

sale charges, sending out undercover agents to entice dealers into

transfers of this type. The first major use of these charges, in

South Carolina in 1975, led to 37 dealers being driven from busi

ness, many convicted on felony charges. When one of the judges

informed Bureau officials that he felt dealers had not been fairly

treated and given information of the policies they were expected to

follow , and refused to permit further prosecutions until they were

informed, Bureau officials were careful to inform only the dealers

in that one state and even then complained in internal memoranda

that this was interfering with the creation of the cases. When

BATF was later requested to place a warning to dealers on the

front of the Form 4473, which each dealer executes when a sale is

made, it instead chose to place the warning in fine print upon the

back of the form , thus further concealing it from the dealer's sight.

The Constitution Subcommittee also received evidence that the

Bureau has formulated a requirement, of which dealers were not

informed that requires a dealer to keep official records of sales

even from his private collection . BATF has gone farther than

merely failing to publish this requirement. At one point, even as it

was prosecuting a dealer on this charge (admitting that he had no

criminal intent), the Director of the Bureau wrote Senator S. I.

Hayakawa to indicate that there was no such legal requirement

and it was completely lawful for a dealer to sell from his collection

without recording it. Since that date, the Director of the Bureau

has stated that that is not the Bureau's position and that such

sales are completely illegal; after making that statement, however,

he was quoted in an interview for a magazine read primarily by

licensed firearms dealers as stating that such sales were in fact

legal and permitted by the Bureau . In these and similar areas, the

Bureau has violated not only the dictates of common sense, but of 5

U.S.C. § 552, which was intended to prevent “ secret lawmaking" by

administrative bodies.

These practices, amply documented in hearings before this Sub

committee, leave little doubt that the Bureau has disregarded

rights guaranteed by the constitution and laws of the United

States.

It has trampled upon the second amendment by chilling exercise

of the right to keep and bear arms by law -abiding citizens.

It hasoffended the fourth amendment by unreasonably search

ing and seizing private property .

1

1
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It has ignored the Fifth Amendment by taking private property

without just compensation and by entrapping honest citizens with

out regard for their right to due process of law.

The rebuttal presented to the Subcommittee by the Bureau was

utterly unconvincing. Richard Davis, speaking on behalf of the

Treasury Department, asserted vaguely that the Bureau's priorities

were aimed at prosecuting willful violators, particularly felons ille

gally in possession,and at confiscating only guns actually likely to

be used in crime. He also asserted that the Bureau has recently

made great strides toward achieving these priorities . No documen

tation was offered for either of these assertions. In hearings before

BATF's Appropriations Subcommittee, however, expert evidence

was submitted establishing that approximately 75 percent of BATF

gun prosecutions were aimed at ordinary citizens who had neither

criminal intent nor knowledge, but were enticed by agents into

unknowing technical violations. (In one case , in fact, the individual

was being prosecuted for an act which the Bureau's acting director

had stated was perfectly lawful.) In those hearings, moreover,

BATF conceded that in fact (1 ) only 9.8 percent of their firearm

arrests were brought on felons in illicit possession charges; (2) the

average value of guns seized was $116, whereas BATF had claimed

that "crime guns ” were priced at less than half that figure; (3) in

the months following the announcement of their new " priorities”,

the percentage of gun prosecutions aimed at felons had in fact

fallen by a third, and the value of confiscated guns had risen . All

this indicates that the Bureau's vague claims, both of focus upon

gun -using criminals and of recent reforms, are empty words.

In light of this evidence, reform of federal firearm laws is neces

sary to protect the most vital rights of American citizens. Such

legislation is embodied in S. 1030. That legislation would require

proof of a willful violation as an element of a federal gun prosecu

tion, forcing enforcing agencies to ignore the easier technical cases

and aim solely at the intentional breaches. It would restrict confis

cation of firearms to those actually used in an offense, and require

their return should the owner be acquitted of the charges. By

providing for award of attorney's fees in confiscation cases, or in

other cases if the judge finds charges were brought without just

basis or from improper motives, thisproposal would be largely self

enforcing. S. 1030 would enhance vital protection of constitutional

and civil liberties of those Americans who choose to exercise their

Second Amendment right to keep and bear arms.

88-618 0-82 ---- 3
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OTHER VIEWS OF THE SECOND AMENDMENT

DOES THE SECOND AMENDMENT MEAN What It Says?

by DAVID J. STEINBERG
Executive Director

National Councilfor a Responsible Firearms Policy

" A well - regulated militia being

necessary to the security of a

free state , the right of the

people to keep and bear arms

shall not be infringed . "

- Second Amendment , the U.S. Constitution

.

1

1

The "right of the people to keep

and bear arms” is part of the Bill of

Rights . It stands alongside the First

Amendment's rights of freedom of

speech, press, religion , and assembly.

Opponents of strict or any regulation

of private possession of firearms re

gard the Second Amendment as no

less important than the First, indeed as

a defense against a tyrannical govern

ment that would deprive the people of

the basic rights for which a revolution

was fought and an independent nation

founded. Regardless of the degree of

gun control any of us may prefer, it is

essential that the meaning and intent

of the Second Amendment be clearly

understood , and its mandate carried

out.

100 Years of Court Decisions

Although a lively debate has

raged over the purpose of the Second

Amendment, the nation's courts

federal and state alike-have been in

basic agreement on this subject for as

long as judicial judgments have been

made on contentions that the Second

Amendment establishes a personal

right to have firearms, free from gov

ernment regulation. Such decisions go

back more than 100 years. The

Supreme Court's first decision in this

field was in 1875 in United States v.

Cruikshank. Here the Court found

that the right to keep and bear arms

was not a right granted by the Consti

tution, was not dependent on the Con

stitution for its existence, was pro

tected only against infringement by the

federal government , and in any case its

application to personal rights was only

in the context of the freedom of the

states to have their own militias. That

is, the right of the individual to have

firearms was given constitutional pro

tection only to the extent that the right

of the particular individual to have a

gun was essential to the ability of the

state to have an effective militia.

The significance of this relation

ship of the individual to the organized

militia is better understood when one

recalls the nature of the armed forces

Reproduced , with permission , from Engage /Social Action

(May 1977 ) , a periodical of the Board of Church and

Society of the United Methodist Church , Washington , D.C.
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(i.ç. , the land forces) in the early years

of the nation's history.

Bone and Muscle of the Infantry

There was no national standing

army at the time the Second Amend.

ment became law ( 1791 ) and there

would be none of any consequence for

over 100 years. The state militias were

the bone and muscle of the nation's in

fantry both during and after the Revo

lution. Fear of a national standing

army with any real strength permeated

attention to the military powers of the

national government and the various

state governments. The basic Consti

tution, in Article 1 , Section 8 , empow

ered Congress to provide for "calling

forth the militia to execute the laws of

the union, suppress insurrections, and

repel invasions," and for “organizing,

arming, and disciplining the militia ."

The state militias were by no means re

garded as the sole instrument of na

tional defense . They were, however,

regarded , not only as a vital national

resource , but as the sole defense of the

states against national encroachment.

At that time, and for about

another hundred years, the firearms

used in the state militias were mostly

those brought into such service by the

citizen soldiers themselves. If these

men didn't have guns, the militias

could hardly be effective. Thus, the

" right of the people to keep and bear

arms” was essential to the viability of

the “ well -regulated militia ," which in

turn was “ necessary to the security of a

free state . "

Those who interpret the Second

Amendment as providing only for a

state's right to have a militia see only

half the picture, omitting the Amend

ment's implication that private pos

session of guns is basic to the existence

of such militias (at the time the

Amendment was adopted and for

many years thereafter). Those who

interpret the Second Amendment as

providing or protecting the individ

ual's personal right to have firearms

see only the other half of the picture,

omitting the component that the indi

vidual's right to have a gun must be

shown to be essential to the formation

of an effective militia .

If, as now and indeed ever since

Congress in 1903 established state

militias known as the National Guard,

the arms used by the state militias are

entirely provided by the government,

the right of the people to keep and bear

arms appears to lose whatever mean

ing it once had as an individual right

protected by the Constitution . The

1903 act also provided for a reserve

militia consisting of all able-bodied

men between 18 and 45 who were not

members of the organized militia . But

no firearms were issued to them in this

reserve status . Nor are reservists ex

pected or required to have and bring

their own.

Title 10, Section 311

Many opponents of gun control

make much, in fact too much, of Title

10, Section 311 of the United States
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1

Code in their attempt to prove that the sistent with security is a “well-regu

militia is not limited to the National lated " militia . One may rationally and

Guard - namely, that there is an “un- reasonably conclude that this applies
organized militia" and that under the both to an organized militia and an

Second Amendment every member of unorganized one. Otherwise, an armed

it has a constitutional right to have citizenry consisting of men and women

firearms. Title 10, Section 311 , states using guns for presumed high purpose

that “the militia of the United States according to their respective dictates

consists of all able -bodied males at of personal whim and political fancy is

least 17 years ofage and ... under 45 the stuff from which anarchy could re

years of age who are, or who have sult , and in turn the tyranny against

made a declaration of intention to be- which the private possession of guns

come, citizens of the United States . " is supposed to protect Americans.

Those who cite that regulation in The right to keep and bear arms (a

the debate on gun control interpret it term that connotes a military purpose)

to mean that every such person, in fact stems from the English common law

every adult citizen , has a Second right of self-defense . However, the

Amendment right to a gun to protect possession of guns in the mother coun

himself or herself against violent harm try of the common law was never an

to themselves, their families and their absolute right . Various conditions

communities . The police, they con- were imposed . Britain today has one of

tend , are not always available . When the strictest gun laws in the world.

widespread violence occurs, the Na- There is nothing absolute about

tional Guard and other military forces the freedoms in our own Bill of Rights .

may be preoccupied elsewhere . In this Freedom of speech is not freedom to

light , the National Rifle Association shout " fire " in a crowded theater.

sees the armed citizen as “a potential Freedom of religion is not freedom to

community stabilizer ” whe have multiple spouses , or sacrifice a

civilian member of an organized posse lamb in the local park , as religiously

or simply as a member of the “ unor- sanctioned practices . Similarly, what

ganized militia . " In some renditions of ever right the Second Amendment

the right to keep and bear arms, the protects regarding the private pos

armed citizen is seen as “a vital last session of guns, for whatever defini

line of defense against crime, federal tion of “militia ," is not an absolute

tyranny, and foreign invasion ” —the right . It must serve the overall public

people's “ ultimate check against interest , including (from the preamble

abuses by their government,” in- of the US Constitution) the need to

cluding abuse of power by a militia. "insure domestic tranquility, provide

for the common defense and promote

“Well Regulated” Militia the general welfare .” Whatever right

Whatever the merits of such there is to possess firearms is no less

notions about personal and national important than the right of every

security (they are , to say the least, American , gun owners included , to

highly questionable in this day and protection against the possession of

age) , it is important to note that the guns by persons who by any reason

only kind of militia the Second able standard lack the crucial creden

Amendment expressly regards as con- tials for responsible gun ownership . I

as a
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moreThere is probably less agreement ,

misinformation , and less understanding of the

right to keep and bear arms than any other

current controversial constitutional issue . The

crux of the controversy is the construction of

the Second Amendment to the Constitution , which

reads : " A well - regulated militia , being

necessary to the security of a free State , the

right to keep and bear arms shall not be

infringed . " In addition to the five decisions in

which the Supreme Court has construed the

Amendment , every Federal court decision involving

the Amendment has given the Amendment a

collective , militia interpretation and /or held

that firearms control laws enacted under a

state's police power constitutional . Thus

arguments premised upon the Federal Second

Amendment , the similar provisions in the

thirty- seven state constitutions , have

prevented regulation of firearms .

are

or

never

--American Bar Association

Background Report on

Firearms Control

The Union agrees with the Supreme Court's

long- standing interpretation of the Second

Amendment that the individual's right to keep and

bear arms applies only to the preservation or

efficiency of a "well- regulated militia . " Except

for lawful police and military purposes ,
the

possession of weapons by individuals is not

constiutionally protected .

--American Civil Liberties

Union

Policy # 43
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are

The Second Amendment to the United States

constitution says : " A well regulated militia

being necessary to the security of a free state ,

the right of the people to keep and bear arms ,

shall not be infringed . " while NRA takes the

firm stand that law- abiding Americans

constitutionally entitled to the legal ownership

and use of firearms , the Second Amendment has not

prevented firearms regulation on national and

state levels . Also , the few federal court

decisions involving the Second Amendment have

largely given the Amendment a collective , militia

interpretation and have limited the application

of the Amendment to the Federal Government .

--National Rifle Association

" NRA Fact Book on Firearms

Control "
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YOU DO NOT HAVE A CONSTITUTIONAL RIGHT TO OWN A HANDGUN .

The Second Amendment to the U.S. Constitution states :

"A well- regulated militia , being necessary to the security of a

free State , the right of the people to keep and bear arms , shall

not be infringed . " Some people claim that this amendment

prohibits the federal government from interfering with their

private " right to bear arms . However , in every instance where

the Supreme Court has ruled on the Second Amendment or discussed

it in a footnote or dicta their position has been uniformly in

favor of interpreting the Second Amendment as a collective right

of the several states and not as an individual right .

While the American " right to bear arms " developed at the

time of the revolution , it grew out of the duty imposed on the

early colonists to keep arms for the defense of their isolated

and endangered communities . This duty was limited , however , by

the colonial governments in order to prevent the use of firearms

for harmful purposes . To prevent civil disturbances the

colonial government's were careful to keep arms from falling into

the "wrong hands " and passed regulations concerning the

conditions under which arms could be used .

Following the revolution the founders of the nation

lacked confidence in the newly formed federation . Having just

waged a revolution against an oppressive colonial ruler , they

felt the need to protect their collective right to rise up and

defend themselves against the new federal government .
The

founding fathers wanted to be sure than a people's militia could
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continue to exist in case the states needed to protect

themselves from abuses by the new federal government .

Records of the debates over the passage of the Second

Amendment clearly show that the intent of Congress was
to

prevent the federal government from destroying the state

militias . The " right to bear arms was a corporate right used

to insure that a balance between liberty and authority within

the union would be maintained . Personal self -protection was not

the issue . While some attempts were made to include a personal

right to have arms in the Bill of Rights , these provisions were

never adopted .

Many court decisions and virtually every leading legal

scholar and constitutional expert in the country agree that the

intent , wording and meaning of the Second Amendment in its full

context , refer only to the people's collective right to bear

arms as members of a well - regulated and authorized militia .

Moreover , no serious student of law believes that the amendment
1

prevents the reasonable regulation of firearms . This is

evidenced by the many unchallenged laws on the books which

require licenses and permits or prohibit the carrying of

concealed weapons .

While the Second Amendment does not guarantee an

individual a right to bear arms , the rights and responsibilities

of self-protection are implicit in much of the constitution and

in the vast body of law that rules our political and social

life . Members of the pro- handgun lobby sometimes cite Common
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law to support their arguments against handgun control .

According to these arguments the individual has a Common Law

right to keep and bear arms for self -defense and to defend one's

country . It should be noted , however , that England , the country

which is the source of all U.S. Common Law , has enacted some of

the most stringent handgun control laws in the world and thus

does not feel that they are in violation of common Law rights .

Attached to this submission are four scholarly articles

on the origins and meaning of the Second Amendment . An analysis

by the U.S. Federal Courts follows immediately .
1

What the_Courts say

The " right to bear arms " question has been brought into

the courts many times since the Constitution was written . The

courts have consistently ruled that the Second Amendment does

not guarantee a personal right to own firearms .

Supreme Court decisions on the " right to bear arms " have

repeatedly stated that the Second Amendment was conceived of

a restraint on the power of the federal government over the

as

state militias . In Use Ye Cruickshank , 95 U.S. 542 ( 1874 ) ,

the Court held that while there may be an individual right to

possess arms , it existed independently of the Second Amendment .

Subsequent decisions elaborated on the scope of the

Second Amendment's guarantee . In Presser vellinois , 116

U.S. 252 ( 1886 ) , the Court upheld an Illinois statute forbidding

bodies of men to associate in military organizations or to drill

or parade with arms in cities or towns . The court also ruled
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that the states had the power to regulated firearms
as was

necessary for the common good .

The third and least important of the Second Amendment

cases was Miller ve Texas , 153 U.S. 535 ( 1894 ) , in which a

convicted murderer asserted that the state had violated his

Second and fourth Amendment rights . The Supreme Court

unanimously dismissed the claim saying that the Second Amendment

did not apply to the states citing , Cruickshank and other

cases .

The most frequently discussed case on the issue of the

Second Amendment is V.S.deMiller 307 U.S. 174 , 59 s . Ct .

816 , 83 L.Ed. 1206 ( 1939 ) . At issue is the so-called "ordinary

military equipment " question . Proponents of the Second

Amendment as an individual . right insist that the Miller Court

was attempting to dichotomize " militia " and " non-militia "

weapons , the latter being subject to legislative control while

the former is not . The argument then goes on to state that the

court was unaware that Miller's weapon , a sawed-off shotgun , had

in fact been used in World War I. Therefore , the argument

continues , if the Court had only been made aware of this

historical fact it would have overturned Miller's conviction and

ruled the 1934 National Firearm Act unconstitutional .

The problem with this argument is twofold . First , the

Court was not creating the " militia " versus " non-militia "

dichotomy for the purposes of identifying individual right

versus collective right weapons . Second , and probably more

important , the Court was probably not attempting to formulate
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a rule at all . See : Cases_ye U.S. 131 F.2d 916 ( 1 CCA , 1942 )

cert . denied 319 U.S. 770 , 63 S. Ct . 1431 , 87 L.Ed. 1718 ( 1942 ) .

( Note : in the certerori denial the defendant is referred to

as Velazquez ya U.se His full name was Jose Cases Velazquez ,

hence , this has been a source of some confusion . )

In rejecting the military character of the shotgun the

Miller court wrote :

In the absence of any evidence tending show

that possession or use of a " shotgun having a

barrel of less than eighteen inches in length "

at this time has some reasonable relationship

to the preservation or efficiency of a well

regulated militia , cannot say that the

Second Amendment guarantees for the right to

keep and bear such an instrument ( emphasis

added ) .

we

What we have then is two tiered test : first for the

weapon and second for the weapon holder . Even assuming that

clear convincing proof had shown that sawed-off shotguns were

not merely part of the military arsenal but in fact were

standard issue as Common as
K - rations and helmets and

furthermore it was , a court martial offense to be found without

it , it still would not have done Mr. Miller a whit of good .
Mr.

a

Miller fails miserably in the weapon holder test .
He was not

acting in the role of the member of " militia , " much less

regulated militia , " and least of all the " well regulated

militia , " described by the Court and the Second Amendment .

The most that can be said for whose right emerged in

Miller is that of the state militia's and their own arsenals .

But even here common sense tells us there are clear parameters

on state militia arsenals . If not , it would logically follow
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that the several states could , at will , establish independent

nuclear strike forces . If nothing else , such a development

would certainly enliven the annual Governor's conference .

But , of course , shortly after the Miller court ruled ,

the idea of a " militia/non-militia " test was put to a well

needed rest . In cases la.k.a. Velazguez ] the Court of

Appeals not only rejected the idea that individuals were part of

the militia/non-militia weapons dichotomy but insisted that no

such dichotomy was intended :

we do not feel that the Supreme Court in this

case was attempting to formulate a general

rule applicable to all cases . The rule which

it laid down was adequate to dispose of the

case before it and that we think was as far as

the Supreme Court intended to go .

Since Miller the Supreme Court has on at least two

occasions spoken on the subject of the Second Amendment . In E.

Adams_y . Williams 407 U.S. 143 , 92 S. Ct . 1921 , 322 Ed . 612

( 1972 ) Justice Douglas discussing search and seizure problems

wrote : 1

A powerful lobby dins into the ears of

our citizenry that these gun purchases are

constitutional rights protected by the Second

Amendment , which reads , " A well regulated

Militia , being necessary to the security of a

free State , the right of the people to keep

and bear Arms , shall not be infringed . "

There is under our decisions no

why stiff state laws governing the purchase

and possession of pistols may not be enacted .

There is no reason why pistols may not be

barred from anyone with police record .

There is no reason why a State may not require

a purchaser of a pistol to pass a psychiatric

test . There is no reason why all pistols

reason

a
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should not be barred to everyone except the

police .

The leading case is United States_xe

Miller , 307 U.S. 174 , 59 s.ct. 816 , 83 L.Ed.

1206 , upholding a federal law making criminal

the shipment in interstate commerce of a

sawed-off shotgun . The law was upheld , there

being no evidence that a sawed - off shotgun had

" some reasonable relationship to the

preservation or efficiency of a well regulated
militia . " Ide , at 178 , 59 S.Ct. at 818 .

The Second Amendment , it was held , "must be

interpreted and applied " with the view of

maintaining a "militia . "

" The Militia which the States were

expected to maintain and train is set in

contrast with Troops which they were forbidden

to keep without the consent of Congress. The

sentiment of the time strongly disfavored

standing armies : the common view was that

adequate defense of country and laws could be

secured through the Militia -- civilians

primarily , soldiers on occasion . " Ide , at

178-179 , 59 S.Ct. , at 818 .

Critics say that proposals like this

water down the Second Amendment . Our

decisions belie that argument , for the Second

Amendment , as noted , was designed to keep

alive the militia .

Douglas and Marshall's opinion on the Second Amendment

is unequivocably clear : the Amendment is a collective right of

the state . 1

United States 445 95 ,Most recently in Lewis Ye
U.S.

100 S. Ct . 915 L.Ed. ( 1980 ) Justice Blackmun ,

writing for the majority , upheld the 1968 Gun Control Act and

noted in a critical footnote :

8 . These legislative restrictions on the use

of firearms are neither based upon

constitutionally suspect criteria , nor do they

trench upon any constitutionally protected

liberties. See Unites States_Ye Miller , 307

U. $ 174 , 178 , 59 S. Ct. 816 , 818 , 83 L.Ed.

1206 ( 1939 ) ( the Second Amendment guarantees

no right to keep and bear a firearm that does
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not have " some reasonable relationship to the

preservation or efficiency of a well regulated

militia " ) ; United States Ve Three Winchester

30-30 Caliber Lever Action Carbines , 504 F.2d

1288 , 1290 , n . 5 ( CA7 1975 ) ; United States y

Johnson , 497 F.2d 548 ( CA4 1974 ) ; Cedy_le

United States , 460 F.2d 34 ( CAB ) , cert .

denied , 490 U.S. 1010 , 93 S.Ct. 454 , 34

L.Ed.2d 303 ( 1972 ) ( the latter three cases

holding , respectively , that Sec . 1202 ( a ) ( 1 ) ,

Sec . 922 ( g ) , and Sec . 922 ( a ) ( 6 ) do not violate

the Second Amendment ) .

The Miller standard has once again been vindicated to

be a collective right of " a well regulated militia . "

The courts_ef_Appeals_en_Various_Aspects_of_the_Second

Amendment

U.S. Ye Wilbur_545_F.2d 7641 (lst 1976 ,

In prosecution for violation of the Gun Control Act of

1968 , trial court action in curtailing defense counsel's

argument on Second Amendment was proper as preventing confusion

lest jury believe that United States Constitution provided

defendants with legal defense .
1

Eckert ve City of Philadelphia 477 F.2d_610 : ( 3rd 1973)

Appellant's theory in the district court which he now

repeats is that by the Second Amendment to the United States

Constitution he is entitled to bear Appellant isarms .

completely wrong about that .

V.Sey. King_532_F.2d 505_13rd 1976 )

We firmly disagree with the argument that the statute

violates appellant's right to keep and bear arms .
He was
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neither charged with nor convicted of keeping and bearing arms .

He was charged with and convicted of engaging without a license

in the business of dealing in firearms and of conspiring with

others so to do .

Use Ye Graves 554 F.2d 65_13rd 1977)

The courts consistently have found no conflict between

federal gun laws and the Second Amendment , narrowly construing

the latter to guarantee the right to bear arms as a member of a

militia . Graves has not attempted to invoke the Second

Amendment as a defense in the present prosecution . Even if he

had , we would deem controlling the interpretation adopted in

Miller and the cases following it .

U.S. y . Johnsen_497 F.2d 548_14th 1974 )

The statute prohibiting the transportation of a firearm

in interstate commerce after having been convicted of a felony

is not unconstitutional as violative of defendant's Second

Amendment right to keep and bear arms since the Second Amendment

only confers a collective right of keeping and bearing arms

which must bear a reasonable relationship to the presentation or

efficiency of a well- regulated militia .
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U.S. Ve Snider 502 F.2d 645_14th 1974 )

Dissent (not in conflict with the majority view on this issue ) :

Although thousand of perfectly well intentioned persons

doubtless believe with all sincerity that the Second Amendment

protection of the right to bear arms is violated by the Gun Law

e.g. 18 U.S.C. Appendix ( 201 et seq . ) , such a contention would

be frivolous .

Use Ye Johnson_441 F.2d 1134 (5th 1971)

Appellant's remaining contention , that his

constitutional right to bear arms has been infringed by the Act ,

misconstrues the Second Amendment . The Supreme Court dealt with

such a constitutional attack directed against the National

Firearms Act of 1934 in Ues. le Miller .

U.S.V. Williams_446_F.2d4b_15th 1971)

1

Statutes proscribing offense of and penalty for

possession of an unregistered firearm are not violative of the

right to bear arms as guaranteed by Second Amendment .

Mcknight ye u.s. 507 F.2d 1034_ (5th 1975)

Appeals Court upholds lower court's rejection of

defendant's motion for relief on the basis that the firearms

he was convicted violated his Secondcharge under which

Amendment rights.

88-618 0-82--4
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U.S. k . Forgett' 349 5.20 601 16th 1965)

Upholds Miller ruling regarding the National Firearms

Act as not violating the Second Amendment .

Stevens Y. U.S. 441 F.2d 144_16th 1971)

Constitutional right to keep and bear arms applies only

to the right of the state to maintain militia and not to

individuals ' rights to bear arms . Congress had authority under

commerce clause to prohibit possession of firearms by convicted

felons , based upon congressional finding that such possession

passes threat to interstate commerce .

U.S. Ye Day_476_F.2d 562_16th 1973)

As to the alleged right to bear arms , Day's claim is

There is no absolute constitutional right of anmeritless .

individual to possess a firearm .

U.Sele Birmley 522 F.2d 103_16th 1976 )

Statute under which defendants were convicted of

possession of unregistered firearms did not violate defendants '

right to bear arms .

U.S. y . Warin 530 4.20 103_ (6th 1976 )

It is clear that the Second Amendment guarantees a

collective rather than an individual right .
The fact that the

defendant Warin , in common with all adult residents and citizens
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of Ohio , is subject to enrollment in the militia of the state

confers on him no right to possess the submachine gun in

question .

u.s. y . Pruner 606 4.20 871 16th 1972)

Upholds Justice Douglas ' concurring and dissenting

discussion on the proposition that the purchase of guns is a

constitutional right protected by the Second Amendment in Adams

y . Williams.

Witherspoon v . U.S. 633 F.2d 1247_16th 1980)

Appellant contended that the Second Amendment afforded

him protection from the federal firearms statutes because he was

on his own business premises . There is , of course , no such

nor is there anyspecific proviso in the Second Amendment

Supreme Court interpretation to that effect .

1

u.s. y . Lauchli 444 F.2d 1032_17th 1971

We reject defendant's argument that the Gun Control Act

of 1968 is violative of the Second Amendment guarantee of the

right to bear arms .

U.S. Y. McCutcheon_446 F.2d 133_17th 1971)

Statute requiring one who makes firearm to file with

Secretary of Treasury or his delegate written application to

make and register firearm and pay any applicable tax thereon and
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statute requiring registration of such firearm by maker thereof

did not infringe Second Amendment right to keeep and bear arms .

Use Ye Three Winchester 30-30 Caliber Lever Action Carbines

504_F.2d 1288_17th 1974)

Statute prohibiting possession of firearms by previously

convicted felon does not
infringe on Second Amendment's

protection of right to bear arms .

U.S. Y. Synnes_438_F.2d 764_18th 1971)

While the court in Miller dealt with the prohibited

possession of a sawed-off shotgun , the reasoning and conclusion

of that case has carried forward to other federal gun

legislation . We think it is also applicable here . Although

Sec . 1202 ( a ) is the broadest federal gun legislation to date , we

see no conflict between it and the Second Amendment since there

is no showing that prohibiting possession of firearms by felons

1

the maintenance of a "well regulated militia . "

Use Y Decker 446 F.2d 164_ (8th 1971)

The record-keeping requirements at issue here bear an

even more tenuous relationship to the Second Amendment than did

the statute involved in Miller . Thus , in light of the

defendants failure to present any evidence indicating a conflict

between the requirements of Secs . 922 ( m ) and 923 ( g ) and the

maintenance of a well- regulated militia . We decline to hold

that the statute violates the Second Amendment .
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Cody ve U.S. 460 5.20 34_18th 1972 )

Second Amendment right to bear arms is not an absolute

bar to Congressional regulation of the use or possession of

firearms and its guarantee extends only to possessionuse or

which has some reasonable relationship to the presentation or

efficiency of a well - regulated militia .

U.S. V. Turcotte_558_F.2d 893_18th 1977

We find no reason to reconsider the decision in Cody

that the prohibition of section 922 does not obstruct the

maintenance of a well- regulated militia , and therefore is not

violative of the Second Amendment .

USLY. Wynde_579 5.20 1088_18th 1978 )

Upholds Vesele Turcotte , which declared that sec .

922 ( h ) does not violate the Second Amendment right to bear arms .

1

U.S. y . Tomlin_454 F.2d 176_19th 19722

Statutes requiring registration of firearms and making

it unlawful for any person to receive or possess unregistered

firearms are not unconstitutional as infringing on right to bear

arms under Second Amendment .

U.S. Ye lakes_564 F.2d 384_lilth 1977)

Purpose of the Second Amendment guaranteeing the right

of the people to keep and bear
arms , was to preserve the
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effectiveness and assure the continuation of the state militia .

To apply the Second Amendment
so as to guarantee defendant's

right to keep an unregistered firearm which was not shown to

have any connection to the militia , merely because defendant was

technically a member of the Kansas militia , would be unjustified

in terms of either logic or policy ; and his membership in " Posse

Comitatus , " an apparently non-governmental organization .



HISTORICAL BASES OF THE RIGHT TO KEEP AND BEAR ARMS

by David T. Hardy, Partner in the Law Firm Sando & Hardy

In analysing the right to keep and bear arms, we must constant

ly keep in mind that it is one of the few rights in the Constitution

whichcan claim any considerable antiquity . Freedom of the press,

for instance, had little ancestry at common law: statutes requiring

a government license to publish any works on political or religious

matters were in effect in England until 1695, when they were

allowed to expire for economic, not libertarian, reasons.[ 1] Long

after that date , prosecutions after -the-fact for seditious libel were

common. In the Colonies, these and similar statutes were likewise

enforced and offending religious material was burned in Massachu

setts as late as 1723.[2] Protests against general search warrants

did not become common until after 1760, andthe invalidity of such

warrants at common law was not recognized until the eve of the

American Revolution . [3]

In contrast to these rights, the right to keep and bear arms can

claim an ancestry stretching for well over a millenium. The antiq

uity of the right is so great that it is all but impossible to document

its actual beginning. It is fairly clear that its origin lay in the

customs of Germanic tribes , under which arms bearing was a right

and a duty of free men; in fact, the ceremony for giving freedom to

a slave required that the former slave be presented with the arma

ment of a free man. [4 ] He then acquired the duty to serve in an

equivalent of a citizen army. These customs were brought into

England by the earliest Saxons. The first mention of the citizen

army, or the “ fyrd ” is found in documents dating to 690 A.D. , but
scholars have concluded that the duty to serve in such with person

al armament “ is older than our oldest records.” (Not knowing of

the earlier records, 18th century legal historians including the

great Blackstone attributed the origin of the English system to

Alfred the Great, who ruled in the late 9th century A.D .)[5]

This viewpoint of individual armament and duty differed greatly

from the feudal system which were coming into existence in

Europe. The feudal system presupposed that the vast bulk of fight

ingduties would fall to a small warrior caste, composed primarily

of the mounted knight. These individuals held the primary political

and military power. Thuspeasant armament was a threat to the

political status quo . In England, on the other hand, a system

evolved whereby peasant armament became the great underpin

ningof the status quoand individual armament became viewed as

a right rather thana threat.

This in turn significantly changed the evolution of political sys

tems in Britain . Since so much military power lay with the private

citizen, the traditional monarchy was necessarily much more a

limited monarchy than an absolute one . Even after the Norman

(45)



46

Conquest of 1066 , which brought feudal systems into Britain , kings

regularly appealed to the people for assistance . William Rufus,

second Norman king of England, was driven to appeal to the citi

zenry to put down a rebellion of feudal barons. To obtain the

assistanceof the individual armed citizen, he promised the people

of England to provide better laws then had ever been made, to

rescind all new taxes instituted during his reign, and to annul the

hated forest laws which imposed draconian punishments; inspired

by his promises, the citizenry rose with their arms and defended

his government against the rebels [6 ] After his death, his brother,

Henry I, often drilled the citizen units in person , seeking to appeal

to the individual members. In short , kingship in Britain became a

far more democratic affair than it would ever become on the Conti

nent, due in major part to the individual armament of the British

citizen .

The Angevin monarchs expanded this still farther. Henry II, who

is considered the father of the common law, promulgated the

Assize of Arms in 1181. This required all British citizens between

15 and 40 to purchase and keep arms. The type of arms required

varied with wealth; the wealthiest had to provide themselves with

full armor, sword, dagger, and war horse, while even the poorest

citizens , “ the whole community of freemen ” , must have leather

armor, helmet, and a lance . [7] Twice a year all citizens were to be

inspected by the king's officials to insure that they possessed the

necessary arms. Conversely, the English made it quite clear that

the king was to be expected to depend exclusively upon his armed

freemen . When rebellious barons forced John I to sign the Magna

Carta in 1215, they inserted in its prohibitions a requirement that

he “ expel from the kingdom all foreign knights , crossbowmen,

sergeants, and mercenaries, who have come with horses and weap

ons to the harm of the realm .”

Henry III continued this tradition . In his 1253 Assize of Arms he

expanded the age categories toinclude everyone between 15 and 60

years of age, and made a further modification which bordered on

the revolutionary. Now, not only were freemen to be armed, but

even villeins, who were little more than serfs and were bound to

the land . Now all “citizens, burgesses, free tenants, villeins and

others from 15 to 60 years of age” were legally required to be

armed. [8] Even the poorest classes of these were required to have a

halberd (a pole arm with an axe and spike head) and a knife, plus

a bow if they owned lands worth over two pounds sterling.

The role of the armed citizen expanded under the rule of the

four Edwards. During civil wars in Wales, Edward I discovered the

utility of the Welsh longbow , an extremely potent bow (its pull was

estimated to have been between 100–200 pounds, whereas today a

60-pound bow is considered extremely powerful) which could pene

trate the heaviest armor. Unlike the crossbow (and to an even

greater extent, the armor and horse of the mounted knight) the

longbow could be made cheaply enough and maintained easily

enough to become the universal armament of all citizens. While on

the Continent so deadly a weapon was considered a threat to the

rule of the armored knight, in Britain its use was encouraged by

the monarch. At Crecy, Poitiers and Agincourt, the longbow in the

hands of British commoners decimated the French armored
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knights. By 1369 Edward III was ordering the sheriffs of London to

require " everyone of said city stronge in body, at leisure time on

holidays” to "use in their recreation bowes and arrows . "[9] He

hardly needed the encouragement; the archery ranges outside

London were so constantly swamped with arrows that no grass

would grow upon them . Edward IV continued this policy, com

manding that every Englishman or Irishman dwelling in England

must have a bow of his own height”, and commanding that each

town build and maintain an archery range upon whichevery citi

zen must practice on feast days.[ 10] In 1470 he banned games of

dice, horseshoes, and tennis in orderto force citizens to usenothing

but the bow for sport.[11] He imposed price controls on bows in

order to ensure that bows would be inexpensive enough for even

the poorest citizen to purchase them.[12]

While the common law sought to force all commoners to possess

what was then the most deadly military weapon , it also imposed

only the most minimal restraints upon use of that weapon . These

focused purely upon criminal misuse of the weaponor its transpor

tation into certain highly protected areas. In 1279, for instance,

those coming before the royal courts were required to " come with

out all force and armor” .[13] The Statute of Arms, whose date of

enactment is uncertain , required that spectators at tournaments

attend without armament and that those participating in the tour

nament carryswords without points.[14 ] The 1328 Statute of North

ampton prohibited anyone, other than the king's servants or citi

zens attempting to keep the peace, from coming before the king's

ministers “ with force and arms”, or acting " in affray of the peace" ,

and from going or riding “armed by night or by day in fairs,

markets, nor in the presenceof the justices or other ministers nor

in no part elsewhere....” [ 15 ] In light of the common law prefer

ence for individual armament, however, English courts construed

this to mean that only carrying of arms in a threateningor terrify
ing manner was prohibited. In the words of William Hawkins in

his “Pleas of the Crown ” , “ no wearing of arms is within the mean

ing of the statute, unless it be accompanied with such circum

stances as are apt to terrify the people; from which it seems to

follow , that persons of quality are in no danger of offending against

the statute by wearing common weapons...." [ 16 ] Thus the sole

common law restraints upon use of armament in this period fo

cused either upon carrying into specially protected areas or upon

what today would be considered assault with a deadly weapon.

While firearms had been invented sometime before, only in the

16th century did they become truly portable with theinvention of

the wheellock . This breakthrough inspired a number of attempts in

Europe and England to controlweaponry. The Emperor Maxmilian

attempted to impose bans upon wheellock manufacture throughout

his empire on the Continent; the French imposed strict controls

both upon manufacture and sale of firearms and upon assembly of

ammunition and making of powder .[ 17] The English briefly experi

mented with such but found them repugnant to their institutions .

Henry VII had in 1503 banned the shooting of crossbows upon an

extremely limited basis.[18] First, only shooting and not possession

was outlawed , and that only without a license or " placarde" from

the king. Secondly, an exception was made for those who shot in
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defense of a residence (" but if he shote aw of a howse for the

lawefull defen of the same" ) and for lords who owned land worth

200 marks per year . Third , as might be surmised from the ban

upon shooting rather than upon ownership, the purpose was to

force citizens to use the longbow , which was considered a much

deadlier weapon .

His successor Henry VIII was a great devotee of the longbow and

early in his reign attempted to push its use by still more vigorous

means. In 1511 he enacted " an act concerning shooting in longe

bowes” which banned games, required fathers to purchase bows for

sons between the ages of 7 and 14 and to " lern theym and bryng

theym up in shootyng”. From age 14 until 40 each non -disabled

citizen was obliged to practice longbow shooting and also to have

bow and arrows “ contynually in hys house.” Anyone who failed to

own and use a longbow was subject to a fine. The ban upon cross

bows was renewed and the property requirement for such was
raised to 300 marks.[19]

In 1514 Henry extended the ban upon crossbows to include

" handgonnes” (which at that time meant any firearm carriedby

hand, as opposed to cannons, rather than what are today called

" pistols ” ), and to extend the ban to possession as well as shoot

ing. [20] Once again the intent was to force ownership and use of

the longbow in place of the less efficient firearms of the time.

Unlike his continental equivalents, Henry was soon forced to

give up his attempt at gun control . In 1523 the property qualifica

tion was lowered from 300 pounds sterling to only 100 pounds, and

the penalty was reduced from imprisonment and fine to a fine

only .[21] In 1541 the statute was again amended (adding in its

preface a protest that despite the earlier law people “have used

and yet doe daylie ryde and go in the King's highwayes and else

where, having with them crosbowes and little handguns”) to permit

ownership ofthe longer arms (over three -quarters of a yard or one

yard in total length , depending upon type) by any citizen , and

ownership of the shorter arms by citizenswith over 100 pounds'

worth of land. [22] It also prohibited shooting within a quarter of a

mile of a town except upon a range “ or for defense of his person or

house " , and provided that " it shal be laufull from henceforth to all

gentlemen, yoemen and servingemen ... and to all the inhabi

tants of citties , boroughes and markett townes of this realme of

Englande to shote with any handgune, demyhake or hagbutt at

anye butt or bank of earth ... to have and kepe in everie of their

houses any such handgune or handgunes .. with the intent to

use and shote the same at a but or bank of earth ... this present

act or anythinge therein conteyned to the contrarie notwithstand

inge. ” Eventually Henry gave up the entire effort and simply re

scinded his firearm laws by proclamation.[23] Weapons control - at

least that which limited armament rather than required it - was

recognized as repugnant to the English system . Indeed, the Tudor

legal commentator Sir John Fortescue would comment (in his com

parison between the happy state of peasants in England, with its

limited monarchy, and the unhappy state of peasants in France,

with absolute monarchy) that the French peasants were so poorly

off that they not only starved but could not have any "Wepen " or

the means to obtain it. [24] The consciousness of English as a weap
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ons owning and using people, in contrast to the French and other

Continentals, was beginning to take form .

Under Elizabeth the English militia system developed still far

ther; indeed , it was during her reign that the phrase "militia" was

first used to describe the concept of a universally armed people

ready to stand in defense of their nation.[25] The militia were now

mustered by county lieutenants and called to formal musters to

display and practice with their weapons.[26 ] Elizabeth also sought
the creation of " trained bands" or " train bands ", which were small

militia units given special training and provided with governmen

tally purchased arms. [27]

Her efforts largely decayed under her successor James I , who

permitted repeal of some of the most important militia statutes.

His successor, Charles I, paid the price . Increasing hostility from

Parliament, which was now beginning to assert itself as a distinct

legislative body, brought the kingdom tothe brink of civil war. The

king compromised, sending his best advisor to the scaffold, but

when Parliament asked for control over the militia he exploded .

"By God, not for an hour, you have asked that of me in this, which

was never asked of a king ," [28] he replied. An unsuccessful attempt

to arrest five members of Parliament on charges of treason led to

the final breach. The five members were protected by the London

militia , and the king was forced to flee the city and attempt to

muster his own army.

As the civil war wore on, Parliament was at length driven to

create the " New Model Army", a standing body of veteran troops

who were predominantly Puritan.[29] These were rigorously disci

plined under the leadership of Oliver Cromwell, who eventually

rose to head the army, and with their aid Parliament ended as the

victor in the civil war. But in July 1647 the New Model Army

(alienated by a failure of pay and by the anti-Puritan measures of

the Parliament) marched on London and took over the govern

ment. On December 6, 1648 troops, acting on Cromwell's orders,

surrounded the Parliament building and drove off over 140 mem

bers. The remainder formed what became known as "the Rump

Parliament ”. By 1653 even the Rump was an impediment to Crom

well and he used his troops to totally shut down parliamentary

government; the army officers then selected a new Parliament

composed largely of Puritan elders. A short time later Cromwell

pressured its dissolution and in 1654 he replaced it with yet an

other Parliament, in whose election only those whose land was

worthover 200 pounds sterling could vote. This Parliament in turn

named Cromwell “Lord Protector" and king of England in all but

name. Yet a year later Cromwell dissolved even this Parliament

and established a military dictatorship , dividing the nation into

eleven districts, each headed by a major general whose duties

included political surveillance, censorship ofpublications, and in

fluencing future elections.[30] A major factor in the dissolution of

several of these parliaments was their attempt to adopt new militia

statutes; Cromwell, who controlled by the new model army, had

little interest in permitting Parliament to reorganize the militia.

Following Cromwell's death, the English were more than happy

to accept back the son of the late Charles, Charles II, as monarch .

Charles II promptly dissolved the army, offering full pay plus a
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bonus from his own finances,and guaranteeing work on public

works projects for the demobilized troops .[31] He also sought to

secure himself by a variety of legislation which people in Parlia

ment, in their haste to welcome the end of Puritan rule, did not

recognize as dictatorial. In 1661 and 1662 he expanded the defini

tion of treason , imposed press censorship, restricted practice of

religion by Puritans and others and leveled the protective walls of

many towns which had sided with Parliament.[32] Instructions

were also issued to the lord's lieutenant to form special militia

units out of volunteers of favorable political views, "the officers to

be numerous, disaffected persons watched and not allowed to as

semble, and their arms seized. ... " [ 33] The excessive searches for

arms under that order led to Parliamentary resistance and refusal

to grant a militia bill in the sessions of 1660 and 1661.[34] Only in

1662 was Charles able to obtain amilitia statute pleasing to him.

The 1662 statute permitted the King to appoint Lieutenants for

each county and major city; these lieutenants could charge persons

with the responsibility of equipping and paying a militiaman . But

not every Englishman was required to bearmed or serve, and those

who were required could always hire a substitute to appear for

them. The lieutenants were moreover empowered to hire persons

" to search for and seize all arms in the costody or possession of any

personor persons whom the said lieutenant or any two or more of

their deputies shall judge dangerous to the peace of the king

dom. . . . " [35] The Calendar of State Papers for the period is filled

with reports of confiscations of weapons from suspicious persons

and religious independents.[36] Charles also by proclamation or

dered gunsmiths to produce records of all firearms sold; importa

tion of firearms from overseas was banned; and carriers through

out the realm were forbidden to transport firearms without first

obtaining a license. (The resemblance between these measures and

the American 1968 Gun Control Act is astonishing ).

In 1671 this was followed with an amendment to the Hunting

Act. Hunting was restricted to those who owned lands worth 100

pounds and , most importantly, those who could not hunt (who

formed the vast bulk of the kingdom) were “ declared to be persons

by the laws of this realm, not allowed to have or keep for them

selves, or any other person or persons, any guns, bows, grey

hounds. . ” [37] “Guns" were an addition to the list: all but the

wealthiest land-owners could be disarmed. As Charles' reign wore

on he encountered increasing opposition from Parliament and from

what was becoming the Whig party. This he met by such drastic

measures as moving the sitting of Parliament from London (which

was quite favorable to the Whigs) to Oxford , and by arresting and

executing several Whig leaderson charges of treason. Charles sur

vived, but it was a close race .

James II , Charles' brother and successor, would not be so lucky.

He continued to enforce the laws on disarmament, directing them

with increasing force against Puritans and his political opponents .

Moreover he used his dispensing power " to permit Catholic offi

cers to stay with the army. He sought to obtain permission to

expand the standing army complaining that during rebellion the

militia “ is not sufficient for such occasions, and that there is noth

ing but a good force of well disciplined troops in constant pay that
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can defend us. . ' ' [38] Parliament refused, but James kept a lim

ited standing army on foot from his own resources. In 1686 he

issued orders to six lord lieutenants complaining that “ a great

many persons not qualified by law , under pretense of shooting

matches, keep muskets or other guns in their houses," and that he

desired them to " cause strict search to be made for such muskets

or guns and to seize and safelykeep them until further order." [39 ]

In Ireland he ordered General Tyrconnel to disarm the populance:

A royal order came from Whitehall for disarming the

population. This order Tyrconnel strictly executed as he

respected the English.Although the 'country was infested

by predatory bands, a Protestant gentlemancould scarcely

obtain permission to keep a brace of pistols .[40 ]

These measures did James little good; in 1688 his son - in -law and

daughter, William of Orange and Mary entered the nation in a

supposed " invasion " which came to be known as the " the Glorious

Revolution ". After defection of a number of his nobility and refusal

of the militia to fight, James fled to the Continent.

This left Parliament with an interesting question: was James

king and, if not,how did they go about putting William and Mary

on the throne?They approached this problem by promulgating a

Declaration of Rights, which listed complaints against James and

argued that these had forfeited him the right to rule.After Wil

liam accepted this Declaration as definitive of the rights of Eng

lishmen , he was permitted to assume the throne and call a Parlia

ment, which then reenacted the Declarationthe Declaration as the Bill of

Rights .[41]

The Declaration and Bill of Rights were later said to be “the

essence of the revolution ”; [42] only a year before the adoption of

the American Bill of Rights , the great English jurist Edmund

Burke would refer to theDeclaration as " the cornerstone of our

Constitution ." [43] The Declaration listed a variety of civil liberties

which James was accused of infringing. Prominent among these

was the right to keep and bear arms. The form finally adopted

complained thatJames had violated the liberties of the kingdom by

keeping a standing army and moreover by causing his Protestant

subjects "to be disarmed at the same time when Papists were both

armed and employed contrary to law .” It accordingly resolved that

“ the subjects which are Protestant may have arms for their de

fense suitable to their conditions and as allowed by law ." [44] Since

only slightly over one percent of the population was then Catholic,

thisamounted to a general right to own arms applicable to virtual

ly all Englishmen. The possible restriction — that they be arms “as

allowed by law”—was clarified by prompt amendmentof the Hunt

ing Act to remove the word " guns" from items which even the

poorest Englishman was not permittedto own. Now all Englishmen
could own arms “for their defense suitable to their conditions and

as allowed by law ” in the form of whatever firearms they de

sired .[45]

A few modern writers, none of whom cite any historical evidence ,

have claimed that the Bill of Rights was directed not so much at

disarmament as at the fact that Catholics were permitted to be

armed while the Protestants had been disarmed .[46 ] The statutory
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history of the Declaration of Rights proves beyond any doubt that

this is a totally incorrect. The debates in the House of Commons, as

recorded by Lord Somers, the principal draftsman of the Declara

tion, show that the Members focused on the confiscation of private

arms collections under the 1662 Militia Act. Sergant Maynard, for

instance, complains of James: “ Can he sell or give away his sub

jects; an act of Parliament was made to disarm all Englishmen,

whom the lieutenant should suspect , by day or by night, by force or

otherwise — this was done in Ireland for the sake of putting arms

into Irish hands.” Somers condensed a speech by Sir Richard

Temple to “ Militia bill-power to disarm allEngland-now done in

Ireland." A Mr. Boscawen complained of " arbitrary power exer

cised by the ministry - militia - imprisoning without reason ; dis

arming - himself disarmed. ..." Sergeant Maynard complained of
the “ Militia Act-an abominable thing to disarm the

nation . ..." [47]

The Lords felt even more strongly about the issue. The Commons

originally passed a declaration simply declaring that “ the acts

concerning the militia are grievous to the subject" and that " it is

necessaryfor the public safety that the subjects which are Protes

tant should provide and keep arms for the common defense ; and

that the arms which have been seized and taken from them be

restored .” [48] The Lords apparently felt this did not state the indi

vidual rights strongly enough and completely omitted the language

regarding the common defense, substitutingthe final version :"The

subjects which are Protestant may have arms for their defense

suitable to their conditions and as allowed by law .” [49] The lan

guage referring to the fact that Catholics were armed while the

disarmaments were proceeding was added only at conference, with

the Lords suggesting that it was a " further aggravation " to the

underlying illegality and therefore “ fit to be mentioned .” [50]

Indeed , the modern British historian J. R. Western complains that

the modificationsby the House of Lords created too much of an

individual right: “The original wording implied that everyone had

a duty to be ready to appear in arms whenever the state was

threatened. The revised wording suggested only that it was lawful

to keep a blunderbuss to repel burglars.” [51]

The "Glorious Revolution" also gave birth to the political philos

ophy which underlay the American Revolution less than a century

later. The two major British parties, the Whigs and the Tories, had

achieved both their essence and their names during the fight under

Charles II to exclude his brother James II from the succession to

the throne. One of the major points of the Whigphilosophywas the

need for a true militia, in the sense which England had had it

during the Tudor years, and the scrapping of the standing army.

All the major Whig authors stressed thispoint; AlgernonSidney

counseled that “ nostate can be said to stand on a steady founda

tion , except those whose whole strength is in their own soldiery,

and the body of their own people; " [52] Robert Molesworth advised

that with standing armies " the people are contributors to their

own misery; and their purses are drained in order to their

misery,” [53] while attacking disarmament under the game laws

with the argument that " I hope no wise man will put a hare or a

partridge in balance with the safety and liberties of English

ܙܙ
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men " .[54] These and other Whig authors were to be found in the

library of every American political thinker during the years before
the Revolution ;[ 55 ) John Adams himself would estimate that ninety

percent of Americans were at that time Whigs by sentiment.[56 ]

Notwithstanding this growing support for a true militia , the use

of the militia system in Britain steadily declined . By 1757, when a

new Militia Act was adopted , only 32,000 men, a very small part of

the population, were to serve.[57] The officers were to be chosen

from the more wealthy of the gentry; property qualifications were

imposed for all commissioned officers. The government wouldissue

the arms to the militia, which were to be kept under lock and key,

and could be seized by the lieutenant or deputy lieutenant of the

county whenever he"shall adjudge it necessary to the peace of the

kingdom” .[58] “ The Whigs considered this “ select militia” as little

better than a standing army: it was hardly a true “militia ”, an

armed citizenry. In the debates over the Scottish militia act , the

Lord Mayor of London argued to the Commons that the militia

“ could not longer be deemed a constitutional defense, under the

immediate control anddirection of the people; for by that bill they

were rendered a standing army for all intents and purpose. ” [59]
This background-that of a tradition of an armed citizenry met

with recent infringements upon the traditional right of bearing

arms — formed the background of the political viewsof the framers

of our own Constitution .

The American experience with citizen armament had been more

extensive even than that of Britain . The early colonists brought

their own arms and secured additional ones from the government.

As early as September 1622, they were being armed not only with

muskets but with “ three hundred short pistols with firelocks” .[60 ]

Virginia in 1623 ordered that no one was to “ go or send abroad

with a sufficient party well armed” and each plantation was to

insure thatthere was “ sufficient of powder and ammunition within

the plantation ” . [61 ] In 1631 it ordered that no one work their fields

unarmed and required militia musters on a weekly basis following

church services: “ All men that are fittinge to bear armes, shall

bring their peeces to church ...” [62] By 1673 the colony provided

that persons unable to purchase firearms from their own finances

would be supplied guns by the government and required to pay a

reasonable price when able to do so. Similar legislation was im

posed in the other colonies . The first session of the legislature of

the New Plymouth Colony required “ that every free man or other

inhabitant of this Colony provide for himself and each under him

able to beare armes, a sufficient musket and other serviceable

peece for war” with other equipment.[63] Similar measures were

enacted in Connecticut in 1650 .

When the colonies began drifting toward revolution following the

elections of 1760, the colonists were thus well equipped for their

role. The British government began extensive troop movements

into Boston in 1768to reduce opposition, and the town government

responded by urging its citizens to arm themselves and be prepared

to defend themselves against the deprivations of the soldiers . When

Tories responded that this order was illegal, the colonial newspa

pers responded that the right of personal armament was guaran

teed to every Englishman. The Boston Evening Post asserted that
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" It is certainly beyond human art and sophistry, to prove that the

British subjects, to whom the privilege of possessing arms is ex

pressly recognized by the Bill of Rights, and to live in a province

where the law requiresthem to be equipped with arms, are guilty

of an illegal act, in calling upon one another to be provided with

them, asthe law directs.” [64 ] The New York Journal Supplement

argued that the proposal "was a measure as prudent as it was

legal” and that " it is a natural right which the people have re

served to themselves, confirmed by the Bill of Rights, to keep arms

for their own defense. . . .” [65 ] There can be little doubt from

these passages that the American colonists viewed the English 1688

Declaration of Rights as recognizing an individual right to own

private firearms for self defense - even defense against government

agents.

Years passed before these proposals were actually put into effect,

but the warning signs were present long before the revolution itself

broke out, and some British heeded them . Pitt , the great Whig

minister and friend of the Colonies, had warned that " three mil

lions of Whigs, with arms in their hands, are a very formidable

body .” [66 ] Rather than the conciliation he called for, the result was

an attempt to disarm the Americans-an attempt which brought

on the Revolution . In December, 1774, for instance, export of guns

and powder to the colonies was prohibited . [67 ] When a group of

British regulars quietly emptied a militia powder magazine in Sep

tember, 1774, the reaction was dramatic. To some " it seemed part

of a well designed plan to disarm the people” ;[68] others were

inflamed by incorrect rumors that six colonists had been killed

during the raid. Over 60,000 armed citizens turned out, heading

toward Boston, prepared for war.[69] This was more men under

arms than would be boasted by the entire British military estab

lishment at the time . Fortunately for that establishment, the colo

nists were convinced that their actions were premature and re

turned to their homes. By September, a Massachusetts town had

instituted “ the Minutemen ”, a group of select militia . [70] Others

formed special companies of militia - one of which in Virginia in

cluded George Washington and George Mason, who would later

draft the Virginia Declaration of Rights.[71] In December the

Maryland Convention called upon the colonies to form a "well

regulated militia " and illustrated what it meant by instructing all

citizens between the ages of 16 and 50 to arm themselves and form

into companies.[72] The following month the Fairfax Committee of

Public Safety, chaired by George Washington, joined in this resolu

tion , further defining its intent with the comment that “ A well

regulated militia, composed of gentlemen, freeholders, and other

freemen , is the naturalstrength and only securityof afree govern

ment”, and recommending allpersonsbetween 16 and 50 to “pro

vide themselves with good firelocks” .[73] When Patrick Henry

shortly thereafter gave his famed " give me liberty or give me

death " speech , the resolution which he moved by his oration began

“ Resolved, that a well regulated militia , composed of gentlemen

and freemen , is the natural strength and only security of a free

government" .[74 ]

The Colonials did not have long to wait. General Gage, military

governor of Boston, was already writing to London with regard to
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the “ idea of disarming certain counties . ” [75] In April, 1775, Gage

made the mistake of repeating his earlier raid upon a militia

arsenal. This time there was firing and a number of colonists were

killed. The regulars were compelled to fight their way back to

Boston, swamped under the harrassing fire of militia who swarmed

in on their flanks; without a last minute relief attack from Boston

the entire columnmight have been forced to surrenderbyammuni

tion exhaustion . The British lost nearly 300 men in killed , wound

ed, and missing. Within a few days 16,000 militia descended upon

Boston and besieged the area. During a British attack on Breeds

Hill , colonial sharpshooters (one of whom commented that he fired

“ taking deliberate aim, as at a squirrel, and saw a number of men

fall " )[ 76 ] inflicted disastrous losses on British troops. Over 1,000

regulars fell, 40 percent of the attacking force and over a tenth of

the entire British army in the Colonies.Officers suffered especially

serious losses; one rifleman was said to have shot down twenty

officers in ten minutes; every single member of Gage's staff was

shot down.[77]

In the meantime the militia throughout the rest of the Colonies

seized political control at the grass roots. Tories were quickly put

down; British foraging parties cut off; the mechanisms of govern

ment and administration lay solidlyin the hands of revolutionar

ies . While the British during the French and Indian War were

supplied primarily from the Colonies, throughout the revolution

they would have to draw primarily from their homeland. The

constant damage to British foraging parties ultimately led to a

shipping problem which, one historanjudges, would have ended the

war by 1782 in any event. [78]

The militia played no minor role in the fighting: " Seldom has an

armed force done so much with so little - providing avast reservoir

of manpower for a multiplicity of military needs, fighting (often

unaided by Continentals) in the great majority of the 1,331 land

engagements of the war ." [79]

Following the war the colonies were temporarily governed under

the Articles of Confederation , which permitted a federal force nec

essary to garrison forts and prohibited states from maintaining any
standing forces. During these years a number of militia proposals

were put forward by George Washington, Alexander Hamilton,

Baron Steuben and Henry Knox. [80] All involved a general mili

tia - in which essentially every free citizen would serve - and a

" select militia ”. Steuben's proposal gave the greatest emphasis to

the select militia ; he would have had a small force of 21,000 select

militiamen , chosen by volunteering, who would train one month

out of each year. None of these proposals became law.

By 1787 the difficulties with the Articles of Confederation were

becoming insurmountable , and work began on a new Constitution .

As adopted, the Constitution gave Congress the power to provide

“rfor organizing, arming and disciplining the militia ” but it could

‘govern ” only those in federal service, while the states would have

the power of appointing officers and actually training the militia

according to the uniform system of discipline. Militiamen would be

subject to federal martial law only when called into active service .

In the state conventions called to ratify the Constitution, the

proposal faced serious opposition . A major part of the opposition,

88-618 0-824-5
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later termed anti-Federalist, focused on the fact that the Constitu

tion lacked a Bill of Rights . The British Bill of Rights was called

into attention as a precedent for such a measure . In the conflicts in

the states three themes relating to citizen armament soon became

apparent. The first was the acceptance by both Federalist and anti

Federalist of the critical role of the armed citizen; the second was a

distrust both of standing armies and of select militia, like the

modern National Guard; the third was pressure for a Bill of Rights

which would include provisions guaranteeing rights of individual

armament.

These thoughts began to take form in Connecticut, the fourth

state to ratify. An anti -Federalist article in the Connecticut Jour

nal objected strongly to the failure to outlaw a standing army and

went on to criticize the Constitution's militia provisions as permit

ting the formation of a select militia : " This looks too much like

Baron Steuben's militia, by which a standing army was meant and

intended ." [81] In Pennsylvania the opposition became even stiffer

as the sentiment for a Bill of Rights grew . In a pamphlet hurriedly

written to support adoption of the Constitution without the Bill of

Rights, Noah Webster argued that the existing universal citizen

armament made a standing army of little danger. He claimed that

a standing army is oppressive only when it is “superior to any

force that exists among the people ” since otherwise it “ would be

annihilated on the first exercise of acts of oppression.” He advised

that the general armament of Americans rendered any constitu

tional limitations on a standing army unnecessary :

Before a standing army can rule, the people must be

disarmed; as they are in almost every kingdom of Europe.

The supreme power in America cannot enforce unjust laws

by the sword; because the whole body of the people are

armed and constitute a force superior to any band of regu

lar troops that can be, on any pretense , raised in the

United States .''[82]

In the convention the fighting was heavy . Delegate John Smiley

argued that “ Congress may give us a select militia which will, in

fact, be a standing army... When a select militia is formed, the

people in general may be disarmed. " [83] ( The universal hostility to

a select militia forms a most convincing refutation to the current

argument that the “ militia” referred to in the Second Amendment

is the National Guard. On the contrary, virtually every citation to

such militia during the drafting and ratification period views them

asan evil comparableto a standing army and stresses that only a

militia composed of the entire body of the populace armed and

trained will protect freedom ). Ultimately, Delegate Robert White

hill moved a series of fifteen proposed amendments which would

have established a bill of rights protecting freedom of conscience,

speech , press, and virtually every other right ultimately incorporat

ed into the Bill of Rights . This proposal was not adopted in Penn

sylvania but was widely read in the Colonies and formed the inspi

ration for later proposals.[84] Its provision of keeping and bearing

arms made it every clear that the right protected was to be an

individual right:
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That the people have a right to bear arms for the de

fense of themselves and their own state, or the United

States, or for the purpose of killing game; and no law shall

be passed for disarming the people or any of them, unless

for crimes committed, or real danger of public injury from

individuals . . . . [85]

In the Massachusetts Convention similar thoughts were ex

pressed. Delegate Sedgwick asked whether a standing army “ couid
subdue a nation of freemen , who know how to prize liberty, and

who have arms in their hands?” [86] Sam Adams, who had done so

much to bring on the revolution, spoke convincingly for the anti

Federalist position . He called for a bill of rights which would have

provided " that the said Constitution shall never be construed to

authorize Congress to infringe the just liberty of the press or the

rights of conscience; or to prevent the people of the United States

who are peaceable citizens from keeping their own arms. .” [87]

Like the Pennsylvania minority, Adams clearly considered the

right of armament as a right of individual citizens to own personal

arms.

ܙܙ

In the following months additional states ratified, bringing the

total to eight. A ninth vote was needed before thenecessary major

ity would be obtained and the Constitution would become binding

upon the states which had ratified to date. That critical vote was

provided by New Hampshire, which added to its ratification a

recommendation for a bill of rights including the provision that

“ Congress shall never disarm any citizen unless such as are or

have been in actual rebellion ." [88] A clearer statement of an abso

lute individual right could not have been drafted. The major com

mercial state - New York-and major intellectual state - Virgin

ia - still remained to be heard from .

The Virginia Convention set therecord forlegal and intellectual

talent. Major participants included Patrick Henry, George Mason,

James Madison and John Marshall. The major writings of the

period came from Richard Henry Lee, who had in the Continental

Congress moved the drafting of the Declaration of Independence . In

his " Letters from the Federal Farmer to the Republican " he

warned that Congress might suddenly undermine the strength of

the " yeomanry of the country" who possessed the lands, " possess

arms, and are too strong a body of men to be openly offended." [89]

He added “ This might be donein a great measure by the Congress,

if disposedto do it , by modeling the militia. Should one-fifth or one

eighth of the men capable of bearing arms be made a select militia,

ashas been proposed . . . and all the others put upon a plan that

will render them of no importance, the former will answer all the

purposes of an army, while the latter will be defenseless." [90 ] Like

others in Connecticut and Pennsylvania, Lee feared a “select mili

tia " similar to the modern National Guard, which he considered a

betrayal of the militia tradition and similar to a standing army. In

strong terms he advised:

First , the Constitution ought to secure a genuine, and

guard against a select militia, by providing that the militia

shall always be kept well organized, armed and disci

plined, and include, according to the past and general
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usage of the states, all men capable of bearing arms, and

that all regulations tending to establish this general use

less and defenseless, by establishing select corps of militia

or distinct bodies of military men,not having permanent

attachments in the community, to be avoided .[91]

He extensively criticized select militia and argued that on the

contrary “to preserve liberty, it is essential that the whole body of

people always possess arms, and be taught alike, especially when

young, how to use them. . . .” [92] In the Convention, Patrick

Henry seconded Lee's judgments. Henry joined with Lee -- and with

Sam Adams and others who defended individual armament - ex

plaining that " The great object is that every man be armed ” and

that “Everyone who is able may have a gun.” [93] While Virginia

ratified , it did so with a call for a bill of rights, including a

recognition “ that the people have the right to keep and bear arms;

that a well-regulated militia , composed of the body of the people

trained to arms is the proper, natural and safe defense of a free

state ." [94]

From Virginia, the debate movedto New York. The New York

controversy gave rise to the famed " Federalist Papers." Since these

were devoted to justifying adoption of the constitution without a

Bill of Rights, they are at best of marginal utility in interpreting

the early amendments to the Constitution . Even so, their authors

stressed citizen armament as a bulwark of liberty which made

adoption of the Constitution safe. Hamilton, no friend of the militia

(and little friend of democracy, for that matter) attacked proposed

limits on standing armies in Federalists 25 and 26. In Federalist 29

he suggested that militia could not be expected to tolerate much

professional training: " little more can reasonably be aimed at with

respect to the people at large than to have them properly armed

and equipped." This armed but untrained citizenry, together with a

select militia would ensure liberty despite a standing army: " That

army can never be formitable to the liberties of the people while

there is a large body of citizens, little if at all inferior to them in

discipline and use of arms

Madison in Federalist 46 argued the point at greater length ,

stressing citizen armament and state goverments as bulwarks of

freedom :

Besides the advantage of being armed, which the Ameri

cans possess over the people, the existence of subordinate

governments, to which the people are attached and by

which the militia officers are appointed, forms a barrier

against the enterprises of ambition ... notwithstanding

the military establishments in the several kingdoms of

Europe, which are carried as far as the public resources

will bear, the governments are afraid to trust the people

with arms.

If those people were armed and formed into militia units by

subordinate governments, Madison asserted, " It may be affirmed

with the greatest assurance that the throne of every tyranny in

Europe would be speedily overturned in spite of the legions which

surround it.” To him citizen armament was not merelya matter of
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military service or collective defense, but a guarantee of all other

freedoms, to be used if necessary, against the government.

New York joined in ratifying, but by an even closer margin than

most states: a shift of two votes out of fifty -seven cast would have

rejected the constitution . It proposed amendments, including a rec

ognition “That the people havea right to keep and bear arms; that

a well-regulated militia, including the body of the people capable of

bearing arms, is the proper, natural, and safe defense of a free

state. '

Only a few weeks later, word came that North Carolina had

joined Rhode Island in rejecting the proposed constitution , citing

the lack of a bill of rights. Among theamendments they called for

before the delegates would sign was a provision identical to the

New York and Virginia “Keep and bear arms” sections .

The constitution went into effect with eleven ratifications.

But the pressing need for a bill of rights was clear . Not only had

two states repudiated the new constitution , but five of the ratifying

states had demanded such a bill and influential minorities in two

more had striven unsuccessfully for it. (While freedom of speech

was designated by only three ratifying states, the right to bear

arms was mentioned by all five which called for a bill of rights, as

well as by both groups of minority delegates and the dissenting

North Carolina convention . This constitutional preference poll

would suggest the ratifying conventions considered the right of

private armament to be even more important than free speech .)

The Constitution carried in New York and eventually in every

other state : but the anti-Federalist sentiment for a bill of rights

also triumphed. Ultimately James Madison was put to the task of

drafting a bill of rights. From the many proposals by the state
conventions, he eventually distilled a limited number of rights

deserving specific recognition , protecting the rest with the “ catch

all clauses" of the Ninth and Tenth Amendments. The rights given

express recognition were primarily procedural. Only theFirst and

Second Amendments created substantive rights and these were a

very small number of rights: speech , press, assembly, and keeping

and bearing arms. These were viewed as the critical matters upon

which the federal government might not infringe, under any condi

tions (and even by proceeding inaccord with the procedural guar

antees of the Fourth , Fifth and Sixth Amendments). Madison's

initial proposal for what became the Second Amendment was

worded : “The right of the people to keep and bear arms shall not

be infringed; a well armed and well regulated militia being the best

security of a free country; but no person religiously scrupulous of

bearing, arms shall be compelled to render military service in

person .

There is no doubt that Madison saw this as an individual right.

His earliest drafts of the Bill of Rights did not separate those

proposals into numbered amendments which would follow the con

stitution . Instead , the amendments would have been inserted into

the body of the constitution at specified points. Madison did not

place the right to keep and bear arms as alimitation on Congress's

power over the militia, set out in Article I section 8 of the constitu

tion. Instead, he grouped the right to arms with rights of freedom

of religion, speech and press, tobe inserted " in article first, section
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nine, between clauses 3 and 4.” [95] This would have put these

provisions immediately following the general limitations of con

gressional power over citizens - outlawing suspension of habeas

corpus, bills of attainder and ex post facto laws. Madison viewed

his right to keep and bear arms proposal as a civil right, not a
limit on federalization of the militia . Further, in an outline of a

proposed speech on introduction of the Bill of Rights, Madison

mentioned these "relate 1st to private rights, ” and indicated he

meant to criticize the 1689 Declaration of Rights as too narrow :
" No freedom of the press - conscience - GI. warrants attain

ders - arms to Protestants." [96 ] Apparently, he felt the 1689 recog .

nition that “ Protestants may have arms for their defense” should

be extended to all , that the second amendment would broaden , not

narrow, this.

Likemost ofhis draft, the wording was both lengthy and convo

luted . In the House of Representatives his proposalswere edited

extensively; since “ the right of the people” was already contained

in the provision, the comment that the militia would consist "of

the body of the people ” was deleted. The religious exemption was

removed in view of objections that the Congress might exempt too

may people on these grounds and thus destroy the concept of the

militia. When the proposal was submitted to the Senate, it was

proposed that the right be limited to keeping and bearing arms

for the common defense”, but the Senate refused the amendment,

retaining it in its broadest form .[97]

Contemporaries of the first Congress clearly viewed the Second

Amendment as creating an individual right. When St. George

Tucker, then a professor at William and Mary School of Law and

later a Justice of the Virginia Supreme Court, published a five

volume edition of Blackstone's Commentaries in 1803, he comment

ed that " whenever standing armies are kept up, and the right of

the people to keep and bear arms is, under any color or pretext

whatsoever, prohibited, liberty, if not already annihilated, ison the

brink of destruction . In England, the people have been disarmed ,

generally under the specious pretext of preserving the game." [98 ]

He criticized the British Bill of Rights for limiting its guarantee of

arms ownership to Protestants, whereas the American right was

"without any qualification as to their condition or degree, as is the

case in the British government. ” [99] William Rawle in his 1825

" View of the Constitution " suggested that:

The prohibition is general. No clause in the Constitution

could by any rule of construction be conceived to give to

Congress a power to disarm the people .[100 ]

Tucker and Rawle had unique advantages in interpreting the

Bill of Rights. Tucker had fought in the Revolutionary militia and

was twicewounded in action . He was a close friend ofJefferson , an

associate of Madison, and had a brother in the first Senate. Rawle

was a friend of Washington and was offered the post of first Attor

ney General.

The Congress itself made its intent clear when the second Con

gress adopted the Militia Act of 1792. This required every " free

able bodied white male citizen . . . . who is or shall be of the age of

18 years, and under the age of 45 years” to be enrolled in the
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militia and “within six months thereafter, provide himself with a

good musket or firelock ," plus ammunition and equipment.[101]

The bill remained on the books until 1903. Thus, from the subse

quent enactments of Congress, as well as the contemporaneous

statements of the draftersand their associates, there can be little

doubt that the drafters of the Second Amendment viewed that

amendment as creating an individual right to keep and carry arms

for purposes ranging from self protection to hunting to acquisition

ofmilitary skills .

The right of individual citizens to keep and bear arms found

early recognition by the courts, in a solid chain of precedent

stretching forward for nearly two centuries. In 1813, Kentucky

adopted the first general concealed weapon ban and nine years

later the act was struck down as an invasion of the right to keep

and bear arms. [ 102] Similar statutes were later upheld in other

States — upon the groundsthat only one form of carrying, not all

forms, were restricted .[103] The Alabama Supreme Court, for in

stance , added :

We do not desire to be understood as maintaining, that

in regulating the manner of wearing arms, the legislature

has no limit other than its own discretion. A statute

which, under the pretence of regulating, amounts to a

destruction of the right, or which requires arms to be so

borne as to render them wholly useless for the purpose of

defense would be clearly unconstitutional.[ 104]

Likewise, when Georgia in 1837 enacted the first ban on pistol

ownership, its supreme court promptly struck it down, holding in

the process that the second amendment applied to the states. It

explained the amendment's meaning: “ The right of the whole
people, old and young, men, women , and boys, and not militia only ,

to keep and bear arms ofevery description, and not merely such as

are used by the militia, shall not be infringed . . . and this for the

important end to be achieved, the rearing up and qualifying of a

well-regulated militia, so vitally necessary to the security of a free

state. ” [105]

Second amendment issues rarely came before the federal courts

at this time, simply because there were no federal controls on arms

ownership. But the position of the United States Supreme Court

was indicated in the famed Dred Scott case, where it held that the

free black Americans were not citizens. The majority indicated that

if blackswere regarded as citizens, “ entitled to the privileges and

immunities of citizens,” they would have freedom of speech and

assembly, “ and to keep and carry arms wherever they went." [106]

Post civil war arms enactments encountered judicial limitations

arising at the individual right to keep and bear arms. Tennessee,

for instance, had to amend its constitution to expressly grant legis

lative power to " regulate the wearing of arms." Even so, its 1870

ban on carrying small (“ pocket” ) pistols barely passed constitution

al muster, the courtwarning that the legislature might not prohib

it the carrying of “ all manner of arms” since the power to regulate

" does not fairly mean the power to prohibit." [ 107] Arkansas upheld

a ban on pistol carrying only by construing it to apply only to

pocket pistols and not to rifles, shotguns, or larger handguns. " To
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prohibit a citizen from wearing or carrying a war arm ... is an

unwarranted restriction upon the constitutional right to keep and

bear arms. If cowardly and dishonest men sometimes shoot un

armed men with army pistols or guns, the evil must be prevented

by the penitentiary and the gallows, and not by a general depriva

tion of a constitutional privilege ." [108] A similar technique was

used to construe Missouri's 1875 carrying ban to apply only to .

concealed carry, the court citing with approval the concept that

legislatures might not limit carrying so as to make the arms use

less for defense .[ 109]

Nor has recognition of the right to keep and bear arms been

lacking in our century. City bans on handgun carrying have been

struckdown in North Carolina (“ the right to bear arms is a most

essential one to every free people and should not be whittled down

by technical constructions”)[110] Tennessee,[ 111] and New

Mexico. [ 112] The Michigan Supreme Court has stricken a ban on

gun ownership by non -citizens with the comment that " the guaran

tee of the right of every person to bear arms in defense of himself

means the right to possess armsfor legitimate use in defense of

himself (and) his property.” [113] A similar statute was stricken in

Colorado, its Supreme Court expressly rejecting the " collective

rights” approach .[114] The U.S. Supreme Court, in United States v.

Miller,[115] held that a court cannot merely take judicial notice

that an arm is within the second amendment's protections, but

explained :

The Constitution as originally adopted granted to the

Congress power “ to provide for calling forth the Militia

(etc.) With obvious purpose to assure the continu

ation and render possible the effectiveness of such forces

the declaration and guarantee of the second amendment

were made. It must be interpreted and applied with that

end in view.

The signification attributed to the term “ militia ” ap

pears from the debates in the Convention , the history and

legislation of the colonies and states, and the writings of

approved commentators. These show plainly enough that

the militia comprised all males physically capable of

acting in concert for the common defense . . . and further,

that ordinarily when called for service these men were

expected to appear bearing arms supplied by themselves

and of the kind in common use at the time.

The right to keep and bear arms has found its most recent

recognition in two 1980 decisions in Oregon[116] and Indiana,[117]

the first striking down a very narrow arms possession ban, the

second strictly limiting power to refuse carrying licenses.

In summary, the right to keep and bear arms is , in all probabil

ity , the oldest right memorialized in the Bill of Rights. Its common

law right extends beyond our written records forward to the 1689

Declaration of Rights - so largely a response to individual disarm

ament under laws of the 1660's — and to our own Revolution,

brought on primarily by British attempts at disarmament of the

colonists . The recognition of the right in our own Bill of Rights is a

natural outgrowth of that experience and of demands for preserva
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tion of a clearly individual right to own and carry arms. It is a

right reserved to "the people” -the same " people” who possess the

right to assemble, and security from unreasonable searches and

seizures, the “ people” whom the tenth amendment distinguishes

from “ the states. It is clearly not a right relating solely to the

National Guard, which had no legal recognition prior to 1903, and

whose 18th century predecessors were criticized by Richard Henry

Lee and other constitutional figures as equal in danger to standing

armies. Rather, it is a right reserved to individual citizens , to

possess ( "keep" ) and carry ("bear" ) arms for personal and political

defense of themselves and their rights.
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THE FOURTEENTH AMENDMENT AND THE RIGHT TO KEEP AND

BEAR ARMS: THE INTENT OF THE FRAMERS

By Stephen P. Halbrook *

A well regulated militia being necessary to the security of a free state ,

the right of thepeople to keep and bear arms shall not beinfringed. —U.S.
Const. amend . II.

No state shall make or enforce any law which shall abridge the

privileges or immunities of citizens of United States; nor shall any state

deprive any person of life, liberty, or property, without due process of law ;

nor deny to any person within its jurisdiction the equal protection of the

laws. –U.S. Const. amend . XIV, § 1 .

If African Americans were citizens, observed Chief Justice Taney

in Dred Scott v . Sandford, [ 1 ] “ it would give to persons of the negro

race . . . the full liberty of speech ...; to hold public meetings

upon political affairs, and to keep and carry arms wherever they

went." [ 2] If this interpretation ignores that Articles I and II of the

Bill of Rights designate the respective freedoms guaranteed therein

to “ the people” and not simply the citizens (much less a select

group of orators or militia), contrariwise Dred Scott followed ante

bellum judicial thought in recognizing keeping and bearing arms as

an individual right|3 ] protected from both federal and state in

fringement.[4 ] The exception to this interpretation were cases hold

ing that the Second Amendment only protected citizens[5 ] from

federal, not state , [6] infringement of the right to keep and bear

arms, to provide judicial approval of laws disarming black freemen

and slaves .

Since the Fourteenth Amendment was meant to overrule Dred

Scott by extending individual constitutional rights to black Ameri

cans and by providing protection thereof against state infringe

ment,[7] the question arises whether the framers of Amendment

XIV and related enforcement legislation recognized keeping and

bearing arms as individual right on whichno state couldinfringe.

The congressional intent in respect to the Fourteenth Amendment

is revealed in the debates over both Amendments XIII and XIV as

well as the Civil Rights Act of 1866, the Anti-KKK Act of 1871 , and

the Civil Rights Act of 1875. Given the unanimity of opinion con

cerning state regulation of privately held arms by the legislators

who framed the Fourteenth Amendment and its enforcement legis

lation, it is surprising that judicial opinions and scholarly articles

fail to analyze the Reconstruction debates.[8 ]

A. ARMS AND SLAVERY

Having won their national independence from England through

armed struggle, post-Revolutionary War Americans were acutely

* J. D. 1978 Georgetown University ; Ph.D. 1972 Florida State University. Member, Virginia

State Bar, various federal court bars. The author hastaughtlegaland politicalphilosophy at
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This isa revision of a portion ofthe author'sTheJurisprudence of the Second and Fourteenth
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aware that the sword and sovereignty go hand in hand, and that

the firearms technology ushered in a new epoch in the human

struggle for freedom . Furthermore, both proponents and opponents

of slavery were cognizant that an armed black population meant

the abolition of slavery, although plantation slaves were often

trusted with arms for hunting.[ 9] This sociological fact explained

not only the legal disarming of blacks but also the advocacy of a

weapons culture by abolitionists. Having employed the instruments

for self-defense against his pro -slavery attackers , abolitionist and

Republican Party founder Cassius Marcellus Clay wrote that " 'the

pistol and the Bowie knife' are to us as sacred as the gown and the

pulpit." [10] And it was John Brown who argued that " the practice

of carrying arms would be a good one for the colored people to

adopt, as it would give them a sense of their manhood .” [11]

The practical necessities of the long, bloody Civil War, demand

ing every human resource, led to the arming of blacks as soldiers .

While originally they considered it a "white man's war, " Northern

authorities by 1863 were organizing black regiments on a wide

scale . At the same time, black civilians were forced to arm them

selves privately against mob violence . During the anti-draft riots in

New York, according to a Negro newspaper of the time, “ The

colored men who had manhood in them armed themselves, and

threw out their pickets every day and night, determined to die

defending their homes. . . . Most of the colored men in Brooklyn

who remained in the city were armed daily for self-defense." [12]

Toward the end of the war Southerners began to support the

arming and freeing of slaves willing to fight the invaders,and the

Virginia legislature , on passing a bill providing for the use of black

soldiers, repealed its laws against the bearing of arms by

blacks . [13 ] One opponent of these measures declared: " What would

be the character of the returned negro soldiers , made familiar with

the use of fire-arms, and taught by us, that freedom was worth

fighting for ?''[14 ] Being evident that slaves plus guns equaled aboli
tion , the rebels were divided between thosewho valued nationhood

to slavery and those who preferred a restored union which might

not destroy the servile condition of black labor .

As the movement began before the end of the war for the com

plete abolition of slavery via the Thirteenth Amendment, members

of the U.S. Congress recognized the key role that the bearing of

arms was already playing in the freeing of the slaves . In debate

over the proposed Amendment, Rep. George A. Yeaman ( Unionist ,

Ky. ) contended that whoever won the war, the abolition of slavery

was inevitable due to the arming of blacks :

Let proclamations be withdrawn, let statutes be re

pealed , let our armies be defeated, let the South achieve

its independence, yet come out of the war ... with an

army of slaves made freemen for their service , who have

been contracted with, been armed and drilled, and have

seen the force of combination. Their personal status is

enhanced. ... They will not be returned to slavery.[ 15 ]

At the same time, members of the slavocracy were planning to

disarm the freedmen. Arguing for speedy adoption of the Thir

teenth Amendment, Rep. William D. Kelley (R., Penn. ) expressed
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shock at the words of an anti-secessionist planter in Mississippi

who expected the union to restore slavery. Kelley cited a letter

from a U.S. brigadier general who wrote: “ 'What,' said I , ' these

men who have had arms in their hands? ' ' Yes , ' he said , 'we should

take the arms away from them, of course.' ” [ 16 ]

The northern government won the war only because of the

arming of the slaves, according to Sen. Charles Sumner (R. , Mass.),

who argued that necessity demanded " first , that the slaves should

be declared free; and secondly, that muskets should be put into
their hands for the common defense. .. Without emancipation ,

followed by thearming of the slaves , rebel slavery would not have

been overcome.” [ 17]

B. THE CIVIL RIGHTS ACT OF 1866

After the war was concluded , the slave codes , which limited

access of blacks to land, to arms, and to the courts, began to

reappear in the form of the black codes , [ 18] and United States

legislators turned their attention to the protection of the freedmen .

In support of Senate Bill No. 9 , which declared as void all laws in

the rebel states which recognized inequality of rights based on

race , Sen. Henry Wilson (R., Mass .) explained in part: “ In Missis

sippi rebel State forces , men who were in the rebel armies, are

traversing the State, visiting the freedmendisarming them, perpe

trating murders and outrages on them. ... " [19]

When Congress took up Senate Bill No. 61, which became the

Civil Rights Act of 1866, [20] Sen. Lyman Trumbull (R., Ill . ), Chair

man of the Senate Judiciary Committee, indicated that the bill was

intended to prohibit inequalities embodied in the black codes, in

cluding those provisions which “prohibit any negro or mulatto

from having fire -arms." [21] In abolishing the badges of slavery, the

bill would enforce fundamental rights against racial discrimination

in respect to civil rights, the rights to contract, sue and engage in
commerce, and equal criminal penalities. Sen. William Saulsbury

(D. , Del . ) added: “ In my State for many years, and I presume there
are similar laws in most of the southern States, there has existed a

law of the State based upon and founded in its police power, which

declares that free negroes shall not have the possession of firearms

or ammunition. This bill proposes to take away from the States

this police power. ..." The DelawareDemocrat opposed the bill on

this basis , anticipating a time when " a numerous body of danger

ous persons belonging to any distinct race " endangered the state,

for “the State shall not have the power to disarm them without

disarming the whole population .” [22] Thus, the bill would have
prohibited legislative schemes which in effect disarmed blacks but

not whites. Still, supporters of the bill were soon to contend that

arms bearing was a basic right of citizenship or personhood .

In the meantime, the legislators turned their attention to the

Freedmen's Bureau Bill . Rep. Thomas D. Eloit (R. , Mass. ) attacked

an Opelousas, Louisiana ordinance which deprived blacks of var

ious civil rights, including the following provision: “ No freedman

who is not in the military service shall be allowed to carry fire

arms, or any kind of weapons, within the limits of the town of

Opelousas without the special permission of his employer . . . and
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approved by the mayor or president of the board of police . ”[23 ] And

Rep. Josiah B. Grinnell (R. , Iowa) complained : “ A white man in

Kentucky may keep a gun ; if a black man buys a gun he forfeits it

and pays a fine offive dollars, if presuming to keep in his posses

sion a musket which he has carried through the war.” [ 24] Yet the

right of blacks to have arms existed partly as self -defense against

the state militia itself, which implied that militia needs were not

the only constitutional bases for the right to bear arms. Sen. Trum

bull cited a report from Vicksburg, Mississippi which stated:

" Nearly all the dissatisfaction that now exists among the freedmen

is caused by the abusive conduct of this militia . ' ' [25] Rather than

restore order, the militia would typically "hang some freedman or

search negro houses for arms. " [26 ] As debate returned to the Civil

Rights Bill, Rep. Henry J. Raymond (R. , N.Y.) explained of the

rights of citizenship : "Make the colored man a citizen of the United

States and he has every right which you or I have as citizens of the

United States under the laws and Constitution of the United

States. . . . He has a defined status; he has a country and a home;

a right to defend himself and his wife and children ; a right to bear

arms . " ' [27 ] Rep. Roswell Hart (R. , N.Y.) further states : “ The

Constitution clearly describes that to be a republican form of gov

ernment for which it was expressly framed . A government

where 'no law shall be made prohibiting a free exercise of religion ; '

where ‘the right of the people to keep and bear arms shall not be

infringed;' . " [28 ] He concluded that it was the duty of the

United States to guarantee that the states have such a form of

government. [29 ]

Rep. Sidney Clarke (R. , Kansas) referred to an 1866 Alabama law

providing: " That it shall not be lawful for any freedman , mulatto,

or free person of color in this State, to own firearms, or carry about

his person a pistol or other deadly weapon .” [ 30] This same statute

made it unlawful " to sell , give , or lend fire -arms to ammunition of

any description whatever, to any freedman , free negro, or mulatto.

." [31] Clarke also attacked Mississippi, "whose rebel militia ,

upon the seizure of the arms of black Union Soldiers, appropriated

the same to their own use ." [32]

Sir , I find in the Constitution of the United States an

article which declares that " the right of the people to keep

and bear arms shall not be infringed.” For myself, I shall

insist that the reconstructed rebels of Mississippi respect

the Constitution in their local laws . . . . [33 ]

Emotionally referring to the disarming of black soldiers, Clarke
added:

Nearly every white man in that State that could bear

arms was in the rebel ranks. Nearly all of their able

bodied colored men who could reach our lines enlisted

under the old flag. Many of these brave defenders of the

nation paid for the arms with which they went to

battle . . The " reconstructed " State authorities of Mis

sissippi were allowed to rob and disarm our veteran sol

diers . . . .[ 34 ]

88-618 0-82 ---- 6
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In sum, Clarke presupposed a constitutional right to keep privately

heldarmsfor protection against oppressive state militia .

C. THE FOURTEENTH AMENDMENT

The need for a more solid foundation for the protection of freed

men as well as white citizens was recognized , and the result was a

significant new proposal—the Fourteenth Amendment. A chief ex

ponent of the amendment, Sen. Jacob M. Howard (R. , Mich . ) , re

ferred to " the personal rights guaranteed and secured by the first

eight amendments of theConstitution , such as freedom of speech

and of the press ; ... the right to keep and to bear arms. ..” [35]

Adoption of the Fourteenth Amendment was necessary because

presently these rights were not guaranteed against state legisla

tion . “ The great object of the first section of this amendment is,

therefore, to restrain the power ofthe States and compel them at

all times to respect these great fundamental guarantees . ' ' [36 ]

The Fourteenth Amendment was viewed as necessary to buttress

the objectives of the Civil Rights Act of 1866. Rep. George W.

Julian (R. , Ind . ) noted that the act

Is pronounced void by the jurists and courts of the

South. Florida makes it a misdemeanor for colored men to

carry weapons without a license to do so from a probate

judge, and the punishment of the offense is whipping and

the pillory. South Carolina has the same enactments .

Cunning legislative devices are beinginvented in most of

the States to restore slavery in fact.[37]

It is hardly surprising that the arms question was viewed as part

of a partisan struggle. “ As you once needed the muskets of the

colored persons, so now you need their votes, ” Sen. Sumner ex

plained to his fellow Republicans in support of black suffrage in

theDistrict of Columbia .[38] At the opposite extreme, Rep . Michael

C. Kerr (D. , Ind . ) an opponent of black suffrage and of the Four

teenth Amendment, attacked a military ordinance in Alabama that

set up a volunteer militia of all males between ages 18 and 45

"without regard to race or color" on these grounds :

Of whom will that militia consist? Mr. Speaker, it will

consist only of the black men of Alabama. The white men

will not degrade themselves by going into the ranks and

becoming a part of the militia of the State with ne

groes. . . . Are thecivil laws of Alabama to be enforced by

this negro militia? Are white men to be disarmed by

them?[39 ]

Kerr predicted that the disfranchisement of white voters and the

above military measure would result in “ a war of races.” [40 ]

ܙܙ

D. THE ANTI-KKK ACT

Although the Fourteenth Amendment became law in 1868,

within three years the Congress was considering enforcement legis

lation to suppress the Ku Klux Klan . The famous report by Rep.

Benjamin F. Butler (R. , Mass. ) on violence in the South assumed

that the right to keep arms was necessary for protection against

the militia but also against local law enforcement agencies. Noting
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instances of " armed confederates" terrorizing the negro, the report

stated that "in many counties they have preceded their outrages

upon him by disarming him , in violation ofhis right as a citizento

‘keep and bear arms, which the Constitution expressly says shall

never be infringed . " [41 ] The congressional power based on the

FourteenthAmendmentto legislate to prevent states from depriv

ing any U.S. citizen of life, liberty, orproperty justified the follow

ing provision of the committee's anti-KKK bill:

That whoever shall , without due process of law, by vio

lence , intimidation , or threats, take away or deprive any

citizen of the United States of any arms or weapons he

may have inhis house or possession for the defense of his

person , family, or property, shall be deemed guilty of a

larceny thereof, and be punished as provided in this act for

a felony.[42]

Rep. Butler explained the purpose of this provision in these

words:

Section eight is intended to enforce the well-known con

stitutional provision guaranteeing the right in the citizen

to " keep and bear arms," and provides that whoever shall

take away, by force or violence, or by threats and intimi

dation , the arms and weapons which any person may have

for his defense, shall be deemed guilty of larceny of the

same. This provision seemed to your committee to be nec

essary , because they had observed that, before these mid

night marauders made attacks upon peaceful citizens,

there were very many instances in the South where the

sheriff of the county had preceded them and taken away

the arms of their victims. This was specially noticeable in

Union County, where all the negro population were dis

armed by the sheriff only a few months ago under the

order of the judge ...; and then, the sheriff having dis

armed the citizens , the five hundred masked men rode at

night and murdered and otherwise maltreated the ten per

sons who were in jail in that county. [43]

The bill was referred to the Judiciary Committee, and when later

reported as H.R. No. 320 the above section was deleted-probably

because its proscription extended to simple individual larceny over

which Congress had no constitutional authority, and because state

or conspiratorial action involving the disarming of blacks would be

covered by moregeneral provisions of the bill. Supporters of the

rewritten anti-KKK bill continued to show the same concern over

the disarming of freedmen .Sen. John Sherman (R. , Ohio) stated

the Republican position: “ Wherever the negro population prepon

derates, there they (the KKK) hold their sway, for a few deter
mined carry terror among ignorant

negroes . . without arms, equipment, or discipline." [44]

Further comments clarified that the right to arms was a neces

sary condition for the right of free speech. Sen. Adelbert Ames (R. ,

Miss. ) averred : “ In some counties it was impossible to advocate

Republican principles, those attempting it being hunted like wild

beasts; in other, the speakers had to be armed and supported by

men can
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not a few friends." [ 45 ] Rep. William L. Stoughton (R. , Mich . ) ex

claimed : “ If political opponents can be marked for slaughter by

secret bands of cowardly assassins who ride forth with impunity to

execute the decrees upon the unarmed and defenseless, it will be

fatal alike to the Republican party and civil liberty .” [46 ]

Section 1 of the bill , which was taken partly from Section 2 of

the Civil Rights Act of 1866 and survives today as 42 U.S.C. § 1983,

was meant to enforce Section 1 of the Fourteenth Amendment by

establishing a remedy for deprivation under color of state law of

federal constitutional rights of all people, not only former slaves.

This portion of the bill provided :

That any person who, under color of any law, statute ,

ordinance, regulation, custom , or usage of any State, shall

subject, or cause to be subjected , any person within the

jurisdiction of the United States to the deprivation of any

rights, privileges, or immunities to which . . . he is enti

tled under the Constitution or laws of the United States,

shall . . . be liable to the party injured in an action at

law, suit in equity, or other proper proceeding for re

dress. . . . [47]

Rep. Washington C. Whitthorne (D. Tenn . ) , who complained that

“ in having organized a negro militia , in having disarmed the white

man ," the Republicans had " plundered and robbed " the whites of

South Carolina through “unequal laws," objected to Section of

the anti-KKK bill on these grounds:

It will be noted that by the first section suits may be

instituted without regard to amount or character of claim

by any person within the limits of the United States who

conceives that he has been deprived of any right, privilege,

or immunity secured him by the Constitution of the

United States, under color of any law, statute , ordinance,

regulation , custom, or usage of any State. This is to say,

that if a police officer ofthe city of Richmond or New

York should find a drunken negro or white man upon the

streets with a loaded pistol flourishing it , &c . , and by

virtue of any ordinance, law, or usage, either of city or

State, he takes it away, the officer may be sued, because

the right to bear arms is secured by the Constitution , and

such suit brought in distant and expensive tribunals. [48]

The Tennessee Democrat assumed that the right to bear arms

was absolute, deprivation of which created a cause of action against

state agents under Section 1 of the anti-KKK bill . In the minds of

the bill's supporters, however, the Second Amendment as incorpo

rated in the Fourteenth Amendment recognized a right to keep

and bear arms safe from state infringement, not a right to commit

assault or otherwise engage in criminal conduct with arms by

pointing them at people or wantonly brandishing them about so as

to endanger others. Contrary to the congressman's exaggerations,

the proponents of the bill had the justified fear that the opposite

development would occur, i.e. , that a black or white man of the

wrongpolitical party would legitimately have or possess arms and

a police officer of the city of Richmond or New York who was
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drunken with racial prejudice or partisan politics would take it

away, perhaps to ensure the success of an extremist group's attack .

Significantly , none of the representative's colleagues disputed his

assumption that state agents could be sued under the predecessor

to § 1983 for deprivation ofthe right to keep arms.

Rep. William D. Kelly (R. , Penn.), speaking after and in reply to

Rep. Whitthorne, did not deny the argumentthat Section 1 allowed

suit for deprivation of the right to possess arms, but emphasized

the arming of the KKK .He referred to “ great numbers of Winches

ter rifles , and a particular species of revolving pistol" coming into

Charleston's ports . " Poor men, without visible means of support,

whose clothes are ragged and whose lives are almost or absolutely

those of vagrants, are thus armed with new and costly rifles, and

wear in their belts a brace of expensive pistols ." [49] These weapons

were used against Southern Republicans, whose constitutional

rights must thereby be guaranteed by law and arms.

However, like Congressman Whitthorne, Rep. Barbour Lewis (R. ,

Tenn .) also decried the loss of state agent's immunity should the

bill pass: “ By the first section , in certain cases, the judge of a State

court, though acting under oath of office, is made liable to a suit in

the Federal Court and subject to damages for his decision against a

suitor, however honest and conscientious that decision may be; and

a ministerial officer is subject to the same pains and penal

ties . "'[50 ] Tennessee Republicans and Democrats alike thus

agreed that what is today $1983 provided an action for damages

against state agents in general for deprivation of constitutional
rights.

Debate over the anti-KKK bill naturally required exposition of

Section 1 of the Fourteenth Amendment, and none was better

qualified to explain that section than its draftsman , Rep. John A.

Bingham (R. , Ohio) :

Mr. Speaker, that the scope and meaning of the limita

tions imposed by the first section , fourteenth amendment

of the Constitution may be more fully understood , permit

me to say that the privileges and immunities of citizens of

a State , are chiefly defined in the first eight amendments

to the constitution of the United States. Those eight

amendments are as follows:

.

ARTICLE I

Congress shall make no law respecting an establishment

of religion , or prohibiting the free exercise thereof, or

abridging the freedom of speech, or of the press, or the

right of the people peaceably to assemble, and to petition

the Government for a redress of grievances.

ARTICLE II

A well-regulated militia being necessary to the security

of a free State , the right of the people to keep and bear

arms shall not be infringed. . . . (Amendments III-VIII,

also listed by Bingham, are here omitted. ]
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These eight articles I have shown never were limitations

upon the power of the States, until made so by the Four

teenth Amendment. The words of that amendment, “ no

State shall make or enforce any law which shall abridge

the privileges or immunites of citizens of the United

States," are an express prohibition upon every State of the

Union. ... [51]

This is a most explicit statement of the incorporation thesis by

the architect of the Fourteenth Amendment. Although he based

the incorporation on the privileges and immunities clause and not

the due process clause as did subsequent courts of selective incorpo

ration, Rep. Bingham could hardly have anticipated the judical

metaphysics of the twentieth century in this respect. In any case,

whether based on the due process clause or on the privileges and

immunities clause, the legislative history supports the view that

the incorporation of Amendments I -VIII was clear and unmistak

able in the minds of the framers of Amendment XIV.

In contrast with the above legal analysis, some comments on the

enforcement of the Fourteenth Amendment returned to discussion

of power struggle between Republicans and unreconstructed Con

federates. While Republicans deplored the armed condition of

white Southerners and the unarmed state of black Southerners,

Democrats argued that the South's whites were disarmed and en

dangered by armed carpetbaggers and negro militia . Thus, Rep.

Ellis H. Roberts (R., N.Y.) lamented the partisan character of KKK

violence : “ The victimswhose property is destroyed, whose persons

are mutilated , whose lives are sacrificed, are always Republicans.

They may be black or white . . . .” Of the still rebellious whites:

“ Their weapons are often new and of improved patterns ; and how

ever poor may be the individual member he never lacks for arms

or ammunition . . . . In many respects the Ku Klux Klan is an

army, organized and officered, and armed for deadly strife . ”[52]

Rep . Boyd Winchester (D. , Ky. ) set forth the contrary position,

favorably citing a letter from an ex-governor of South Carolina to

the reconstruction governor regretting the latter's “ Winchester

rifle speech " which " fiendishly proclaimed that this instrument of

death, in the hands of the negroes of South Carolina, was the most

effective means of maintaining order and quiet in the State.” [53]

Calling on the governor to " disarm your militia ," the letter re

ferred to the disaster which resulted "when you organized colored

troops throughout the State, and put arms into their hands, with

powder and ball, and denied the same to the white people .” [54] The

letter proceeded to cite numerous instances where the " colored

militia” murdered white people . According to Rep. Winchester, it

was the arming of blacks and disarming of whites which resulted

in white resistance. “ It would seem that wherever military and

carpetbagger domination in the South has been marked by the

greatest contempt for law and right , and practiced the greatest

cruelty toward the people, Ku Klux operations have multi

plied ." [55 ]

An instance of black Republican armed resistance to agents of

the state who were in the Klan was recounted in a letter cited by

Rep. Benjamin F. Butler :
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. . and

Then the Ku Klux fired on them through the window,

one of the bullets striking a colored woman
wounding her through the knee badly . The colored men

then fired on the Ku Klux, and killed their leader or

captain right there on the steps of the colored men's

house. . . .There he remaineduntil morning when he
was identified, and proved to “ Pat Inman,” a constable

and deputy sheriff. . . . [56]

By contrast, Rep. Samuel S. Cox (D. , Ohio) assailed those who

“ arm negro militia and create a situation of terror,” exclaimed

that South Carolinians actually clamored for United States troops

to save them from the rapacity and murder of the negro bands and

their white allies," and saw the Klan as their only defense: " Is not

repression the father of revolution ?” The congressman compared

the Klan with the French Jacobins, Italian Carbonari, and Irish

Fenians.[57] Rep. John Coburn ( R. , Ind . ) saw the situation in an

opposite empirical light, deploring both state and private disarming

of blacks. “ How much more oppressive is the passage of a law that

they shall not bear arms than thepractical seizure of all arms

from the hands of the colored men ?''[58]

The next day Rep. Henry L. Dawes (R. , Mass. ) returned to a legal

analysiswhich again asserted the incorporation thesis . Of the anti

Klan bill he argued:

The rights, privileges, and immunities of the American

citizen , secured to him under the Constitution of the

United States, are the subject matter of this bill .

In addition to the original rights secured to him in

the first article of amendments he had secured the free

exercise of his religious belief, and freedom of speech and

of the press. Then again he has secured to him the right to

keep and bear arms in his defense. [Dawes then summa

rizes the remainder of the first eight amendments.] ...

And still later, sir , after the bloody sacrifice of our

four years' war, we gave the most grand of all these rights ,

privileges, and immunities, by one single amendment to

the Constitution, to four millions of American citizens..

· [I]t is to protect and secure to him in these rights,

privileges, and immunities this bill is before the House. [59]

Rep. Horatio C. Burchard (R. , Ill . ) , while generally favoring the

bill insofar as it provided against oppressive state action, rejected

theinterpretationby Dawes and Binghamregarding the definition

of "privileges and immunities," which Burchard felt were con

tained only in Articles IV, V, and VI rather than I-VIII . However,

Burchard still spoke in terms of “ the application of their eight

amendments to the States, " [60] and in any case Dawes had used

the terms “ rights, privileges and immunities.” The anti-Klan bill

finally was passed along partisan lines as An Act to Enforce the

Provisions of the Fourteenth Amendment. [61 ]

ܙܙ

E. THE CIVIL RIGHTS ACT OF 1875

After passage of the anti-Klan bill , discussion concerning arms

persisted as interest developed toward what became the Civil
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Rights Act of 1875 , now 42 U.S.C. § 1984. A report on affairs in the

South by Sen. John Scott ( R. , Penn . ) indicated the need for further

enforcement legislation : " negroes who were whipped testified that

those who beat them told them they did so because they had voted

the radical ticket , and in many cases made them promise that they

would not do so again , and wherever they had guns took them from

them. ' ' [62]

Following the introduction of the civil rights bill the debate over

the meaning of the privileges and immunities clause returned . Sen.

Matthew H. Carpenter (R., Wis. ) cited Cummings v . Missouri,[63] a

case contrasting the French legal system, which allowed depriva

tion of civil rights, “ and among these of the right of voting, ... of

bearing arms,” with the Americanlegal system , averringthat the

Fourteenth Amendment prevented states from taking away the

privileges of the American citizen .[64]

Sen.Allen G. Thurman (D., Ohio) argued that the “ rights, privi

leges , and immunities of a citizen of the United States” were

included in Amendments I-VIII . Reading and commenting on each

of these amendments, he said of the Second: “ Here is another right

of a citizen of the United States , expressly declared to be his

right-the right to bear arms; and this right , says the Constitution,

shall not be infringed. ” After prodding from John A. Sherman (R. ,

Ohio) , Thurman added the Ninth Amendment to the list.[65 ]

The incorporationist thesis was stated succinctly by Senator

Thomas M. Norwood (D., Ga. ) in one of the final debates over the

civil rights bill . Referring to a U.S. citizen residing in a Territory,

Senator Norwood stated:

His right to bear arms, to freedom of religious opinion,

freedom of speech , and all others enumerated in the Con

stitution would still remain indefeasibly his, whether he

remained in the Territory or removed toa State.

And those and certain others are the privileges and

immunities which belong to him in common with every

citizen of the United States, and which no State can take

away or abridge, and they are given and protected by the

Constitution

The following are most, if not all , the privileges and

immunities of a citizen of the United States:

The right to the writ of habeas corpus; of peaceable

assembly and of petition ; .. to keep and bear arms [em

phasis added] ; . . . from being deprived of the right to

vote on account of race , color or previous condition of

servitude . [66]

Arguing that the Fourteenth Amendment created no new rights

but declared that " certain existing rights should not be abridged by

States,” the Georgia Democrat explained:

Before its [Fourteenth Amendment) adoption any State

might have established a particular religion, or restricted

freedom of speech and of the press, or the right to bear

arms (emphasis added] ... A State could have deprived

its citizens of any of the privileges and immunities con

tained in those eight articles , but the Federal Government
could not. ..

ܙܙ
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And the instant the fourteenth amendment became

a part of the Constitution, every State was at that moment

disabled from making or enforcing any law which would

deprive any citizen of a State of the benefits enjoyed by

citizens of the United States under the first eight amend

ments to the Federal Constitution . [67 ]

In sum, in the understanding of Southern Democrats and Radical

Republicans alike, the right to keep and bear arms, like other Bill

of Rights freedoms, was made applicable to the states by the Four
teenth Amendment.

The framers of the Fourteenth Amendment and of the civil

rights acts of Reconstruction, rather than predicating the right to

keep and bear arms on the needs of an organized state militia,

based it on the right of the people individually to possess arms for

protection against any oppressive force — including racist or politi

cal violence by the militia itself or by other state agents such as

sheriffs . At the same time, the militia was understood to be the

whole body of the people, including blacks . In discussion concern

ing the Civil Rights Act of 1875, Sen. James A Alcorn (R. , Miss . )

defined the militia in these terms : “ The citizens of the United

States, the Posse comitatus, or the militia if you please , and the

colored man composes part of these .” [68 ] Every citizen , in short ,

was a militiaman . With the passage of the Fourteenth Amendment,

the right and privilege individually to keep and bear arms was

protected from both state and federal infringement.[69]
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65. Id ., pt . 6, Appendix, 25-26 (Feb. 6, 1872). On Amendment IX as a source of an

individual right to keep and bear arms, see Caplan , Restoring the Balance: The

Second Amendment Revisited, 5 Fordham Urban L. J. 31 , 49-50 ( 1976 ). See also 2

Cong. Rec. 43rd Cong., 1st Sess ., pt . 1 , 384-385 (Jan. 5, 1874 ) ( statement by Rep.

Robert Q. Mills ( D. , Tex . ) that Amendment XIV adopts Bill of Rights privileges).

66. Cong. Rec . , 43rd Cong., 1st Sess ., pt . 6 , Appendix, 241-242 (May 4, 1874 ).
Emphasis added.

67. Id . 242. Italic added .

68. Id. (May 22, 1874 ) . The antebellum exclusion of blacks from the armed people

as militia was commented on by Sen. George Vickers ( D. , Md . ), who recalled a 1792

law passed by Congress: “ That every free able-bodied white male citizen shall be

enrolled in the militia . ” Vickers added that as late as 1855 New Hampshire “ con

fined the enrollment of militia to free white citizens.” Cong. Globe, 41st Cong., 2nd

Sess., pt . 2 , 1558-59 (Feb. 25, 1870) . Exclusion of a right to bear arms by blacks was

further evidence of their lack of status as citizens. See 1464 H.R. Rep . No. 22, 41st

Cong ., 3rd Sess. 7 (Feb. 1 , 1871 ) , citing Cooper V. Savannah , 4 Ga. 72 ( 1848) (not

entitled to bear arms or vote ) .

69. While unrelated to the debates over the Fourteenth Amendment, congression

al deliberation over whether the federal government could abolish militias in the

Southern states also gave rise to exposition of the Second Amendment. In support of

repeal of a statute prohibiting the Southern militias, Sen. Charles R. Buckalew (D. ,

Penn .) pointed out that the U.S. President favored repeal of the statute because at

all times, both when it was placed upon the statute-book and every moment since, it

was and is in his judgment a violation of the Constitution of the United States. One

of the amendments to our fundamental law expressly provides that “ the right of the

people to keep and bear arms shall not be infringed ”-of course by this Govern

ment; and it gives the reason that a well-regulated militia in the several divisions of

the country is necessary for the protection and for the interests of the people. Cong.

Globe, 40th Cong. , 3rd Sess . , pt . 1, 83–84 .

George F. Edmunds (R. , Vt:) worried that repeal of the statute “ will authorize

anybody and everybody in the State of Texas, under what they call its ancient

militia laws . , . to organize a militia hostile to the Government," id . at 81 , and thus

advocated " a selected militia ” chosen by State and federal governments. Id. In

contrast, Garrett Davis (D. Ky. ) stated: “ Wherever a State organizes a government it

has of its own inherent right and power authority to organize a militia for it.
Congress has no right to prohibit that State from the organization of its

militia ." Id . at 84. Willard Warner (R. , Ala. ) stressed the first clause of the Second

Amendment to form militias independent of federal control : we have the right now,

being restored to our full relations to the Federal Government, to organize a militia

of our own, andthat we could have done so at any time in the past, this law to the

contrary notwithstanding. Article two of the amendments of the Constitution pro

vides that,

“ A well regulated militia being necessary to the security of a free State, the right

of the people to keep and bear arms shall not be infringed.” Id . at 85.

The prohibitionary statute was repealed, id. at 86. Cf. Houston v. Moore, 18 U.S.

1 , 16–17 (1820).

Thus, while debates over the militia question suggested that the Second Amend

ment precluded federal legislation which prohibited the states or the people from

forming militias , debates over the Fourteenth Amendment demonstrate the intent

of Congress to preclude state militias or other state action from infringing on the
individual right to keep and bear arms.



THE SECOND AMENDMENT TO THE UNITED STATES CONSTITUTION

GUARANTEES AN INDIVIDUAL Right To KEEP AND BEAR ARMS

(By James J. Featherstone, Esquire, General Counsel, National Rifle Association

of America and Richard E. Gardiner, Esquire, Robert Dowlut, Esquire, Office

of the General Counsel )

A well regulated Militia, being necessary to the security ofa free State,

the right of the people to keep and bear Arms, shall not be infringed .

The values of the Framers of the Constitution must be applied in

any case construing the Constitution . Inferences from the text and

history of the Constitution should be given great weight in discern

ing the original understanding and in determining the intentions

of those who ratified the constitution . The precedential value of

cases and commentators tends to increase , therefore, in proportion

to their proximity to the adoption of the Constitution, the Bill of

Rights or any other amendments. Powell v. McCormack, 395 U.S.

486 , 547 (1969) .

A. COMMON LAW DEVELOPMENT OF THE RIGHT TO KEEP AND BEAR

ARMS

The right to keep and bear arms was not created by the Second

Amendment; rather, this basic individual right, developed in Eng

land before this continent was colonized , pre -dated the constitution

and was part of the common law heritage of the thirteen original

colonies.

Sir William Blackstone, an authoritative source of the common

law for colonists and, therefore, a dominant influence on the draft

ers of the original Constitution and its Bill of Rights, set forth in

his Commentaries the absolute rights of individuals as : personal

security, personal liberty, and possession of private property, I

Blackstone Commentaries 129, these absolute rights being protected

by the individual's right to have and use arms for self-preservation

and defense. As Blackstone observed, individual citizens were

therefore entitled to exercise their “ natural right of resistance and

self-preservation, when the sanctions of society and laws are found

insufficient to restrain the violence of oppression .” Id . at 144. [ 1 ]

Clearly evident in this statement is Blackstone's recognition that

the exercise of an individual's absolute rights could be imperiled by

a standing army as well as byprivate individuals, a view supported

by his observation that “ Nothing . . . ought to be more guarded

against in a free state than making the military power ... a body

too distinct from the people." Id . at 414. To prevent such an occur

rence , Blackstone not only believed in the individual's right to

have and use arms, but further believed that for its defense a

nation should rely not on a standing army, but the citizen soldier.

Plainly, for such a concept to be a reality, it was necessary that all

able-bodied males possess and be capable of using arms.

Blackstone was not alone in his view that the common law

recognized the individual's right to possess arms: in his Pleas of the

( 83 )



84

Crown, Hawkins noted that " every private person seems to be

authorized by the Law to arm himself for (various) purposes .” 1

William Hawkins, Pleas of the Crown, ch . 28 , Section 14, p. 171 (7th

ed. 1795) . In agreement with Blackstone was Sir Edward Coke who

wrote that " the laws permit the taking up of arms against armed

persons,” 2 E. Coke Institutes of the Laws of England, 574 ( Johnson
& Warner, ed . 1812) .

It was within this legal tradition of the individual's right to have

and use arms for his own defense and self-preservation as well as

to enable him to contribute to the common defense , that the spark

which ignited the American Revolution was struck . The British , by

attempting to seize large stores of powder and shot , sought to deny

the Massachusetts colonists the ability to protect their absolute

rights . The colonists retaliated by exercising their common law

right to keep and bear arms, using the very arms which the British

wished to render ineffective .[2] It is beyond question that prior to

the Second amendment the common law recognized a fundamental

individual right to keep and bear arms, subject only to a certain

limited police power to regulate the bearing of arms so as not to

terrify the good people of the land . 4 Blackstone Commentaries 149 .

B. THE HISTORY OF THE SECOND AMENDMENT

The Second amendment to the United States Constitution pro

vides:

A well regulated Militia , being necessary to the security

of a free State, the right of the people to keep and bear

Arms shall not be infringed.

The history of the Second Amendment indicates that its purposes

were to secure to each individual the right to keep and bear arms

so that he could protect his absolute individual rights as well as

carry out his obligation to assist in the common defense . It is

evident that the framers of the Constitution did not intend to limit

the right to keep and bear arms to a formal military body or

organized militia, but intended to provide for an “ unorganized ”

armed citizenry prepared to assist inthe common defense against a

foreign invader or a domestic tyrant. This concept of an unorga

nized, armed citizenry clearly recognized the right, and moreover

the duty, to keep andbear arms in an individualcapacity.

One of the gravest decisions faced by the Framers of the Consti

tution was whether the federal government should be permitted to

maintain a standing army. Because of their personal experiences in

and prior to the Revolution, the Framers of the Constitution real

ized that although useful for national defense , a standing army was

particularly inimical to the continued safe existence ofthoseabso

lute rights recognized by Blackstone and generally inimical to per
sonal freedom and liberty.

Unwilling, however, to forego completely the national defense

benefits of a standing army, the Framers developed a compromise

position . The federal government was granted the authority to

‘raise and support" an army, subject to the restrictions that no

appropriation of money for the army would be for more than two

years and civilian control over the army would be maintained . U.S.

Constitution , Article I , Section 8 , Clause 12. Furthermore, knowing
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that the militiaman or citizen soldier had made possible the success

of the American Revolution for Independence, [3 ] the Framers rec

ognized that a militia would provide the final bulwark against both

domestic tryanny and foreign invasion. Congress, however, was

given only limited authority over the militia ; it could " govern

(only) such part of the [the militia ] as may be employed in the

Service of the United States .. leaving to the states “ the Ap

pointment of the Officers, and the Authority of training the Militia

( emphasis added) U.S. Constitution, Article I, Section 8,

Clause 16.

It is evident from the underscored language of Clause 16 that, in

addition to that part of the militia over which the Constitution

granted Congress authority, there exists a residual , unorganized

militia that is not subject to congressional control . The United

States Code, in Title 10 , Section 311 , continues to recognize the

distinction between the organized and unorganized militia :

(a) The militia of the United States consists of all able

bodied males at least 17 years of age and, except as pro

vided in section 313 of title 32, under 45 years of age who

are, or who have made a declaration of intention to

become, citizens of the United States and of female citizens

of the United States who are commissioned officers of the

National Guard.

( b ) The classes of the militia are : ( 1 ) The organized mili

tia, which consists of the National Guard and the Naval

Militia ; and (2) The unorganized militia which consists of

the members of the militia who are not members of the

National Guard or the Naval Militia .

This distinction , recognized by the Framers in the Constitution,

was first codified in the Militia Act of 1792 , which defined both an

" organized " militia , and an " enrolled " militia . [ 4 ] The unorganized

or enrolled militia were not actually in service, but were nonethe

less available to assist in the common defense should conditions

necessitate either support of the organized militia or possibly de

fense against internal oppression . As fully explained later, the

members of the unorganized militia were expected to be familiar

with the use of firearms and to appear bearing their own arms.

Obviously , they could be so prepared only if all individuals were

guaranteed the right to keep and bear arms.

In his comments on the rights protected by the Constitution , a

leading constitutional commentator, in discussing the right protect

ed by the Second Amendment, wrote :

The Right is General. It may be supposed from the phra

seology of this provision that the right to keep andbear
armswas only guaranteed to the militia; but this would be

an interpretation not warranted by the intent. The militia,

as has been elsewhere explained , consists of those persons

who, under the law, are liable to the performance of mili
tary duty, and are officered and enrolled for service when

called upon. But the law may make provision for the en

rollment of all who are fit to perform military duty,or of a

small number only, or it may wholly omit to make any

provision at all; and if the right were limited to those
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enrolled, the purpose of this guarantee might be defeated

altogether by the action or neglect to act of the govern

ment it was meant to hold in check . The meaning of the

provision undoubtedly is, that the people, from whom the

militia must be taken, shall have the right to keep and

bear arms, and they need no permission or regulation of

law for the purpose. But this enables the government to

have a well regulated militia; for to bear arms implies

something more than the mere keeping; it implies the

learning to handle and use them in a way that makes

those who keep them ready for their efficient use; in other

words, it implies a right to meet for voluntary discipline in

arms, observing in doing so the laws of public order. (Em

phasis added .) Thomas M. Cooley, LL.D., General Princi

ples of Constitutional Law in the United States of Amer

ica, 298–299 (3rd ed . 1898).

When the Constitution was sent to the states for ratification,

several states, chief among them Virginia, were concerned that in

spite of the restrictions written into the main body of the Constitu

tion, a federal standing army might still threaten the hard -won

liberties of the people. In Federalist No. 46, written prior to the

ratification of the Constitution, James Madison discussed how a

federal standing army, which he estimated in 1788 would consist of

" one twenty -fifth part of the number able to bear arms,” might be

checked or controlled:

To these (the standing army troops] would be opposed a

militia amounting to near half a million of citizens with

arms in their hands, officered by men chosen from among

themselves, fighting for their common liberties, and united

and conducted by [state] governments possessing their af

fections and confidence. It may well be doubted whether a

militia thus circumstanced could ever be conquered by

such a proportion of regular troops. Those who are best

acquainted with the late successful resistance of this coun

try against the British Arms will be most inclined to deny

the possibility of it . Besides the advantage of being armed ,

which the Americans possess over the people of almost

every other nation. The existence of subordinate govern

ments towhich the people are attached, and by which the

militia officers are appointed , forms a barrier against the

enterprises of ambition, more insurmountable than any

which a simple government of any form can admit of.

Notwithstanding the military establishments in the sever

al kingdoms of Europe, ... the governments [of Europe)

are afraid to trust the people with arms. (Emphasis added .)

Alexander Hamilton, too, although more favorably inclined

toward a strong central government, feared the detrimental effects

on individual liberty that might result from the existence of a

federal standing army. He explained in Federalist No. 29 how ,

under the proposed constitution , a federal standing army could be

avoided or at least restrained :
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The attention of the government ought particularly to

be directed to the formation of a select corps of moderate

size upon such principles as will really fit it for service in

caseof need. By thus circumscribing the plan it will be

possible to have an excellent body of well trained militia

ready to take the field whenever the defense of the State

shall require it . This will not only lessen the call for

military establishments; but if circumstances should at

any time oblige the government to form an army of any

magnitude, that army can never be formidable to the lib

erties of the people, while there is a large body of citizens

little if at all inferior to them in discipline and the use of

arms, who stand ready to defend their rights and those of

their fellow citizens. This appears to me the only substi

tute that can be devised for a standing army; the best

possible security against it if it should exist.

Hamilton evidently felt that the militia composed of the body of

the people would provide a deterrent to a federal standing army or

the organized militia, only because the people had the right to keep

and bear arms. The states, however, wanted this right to be guar

anteed explicitly. A number of them, therefore, proposed amending

the Constitution to guarantee an individual right to keep and bear

arms.

Co sonant with the request of the states, the Congress proposed

twelve amendments to the Constitution , one of which concerned

the right to keep and bear arms. [5] In its original form , as proposed

by James Madison of Virginia, the Second Amendment (the fourth

proposed amendment) read:

The right of the people to keep and bear arms shall not

be infringed; a well-armed and well-regulated militia being

the best security of a free country;but no person religious

ly scrupulous of bearing arms shall be compelled to render

military service in person .

Congressman Elbridge Gerry of Massachusetts opposed the

amendment in this form because the provision exempting persons

with religious scruples from bearing arms might be used by the

federal government arbitrarily to declare an individual religiously

scrupulous, thereby denying him the right to bear arms. Gerry

offered an amendment modifying the religious exemption to apply

only to religious sects and not to individuals. In the course of the

floor debate, Gerry discussed the Second Amendment and the pur

pose of the militia:

This declaration of rights, I take it , is intended to secure

the people against the maladministration of the Govern

ment, if we could suppose that, in all cases, the rights of

the people would be attended to , the occasion for guards of

this kind would be removed. Now, I am apprehensive, sir ,

that this clause would give an opportunity to the people in

power to destroy the Constitution itself. They can declare

who are those religiously scrupulous, and prevent them

from bearing arms.

88-618 0-82-47
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What, sir, is the use of a militia? It is to prevent the

establishment of a standing army, the bane of liberty.

Now , it must be evident that, under this provision , togeth
er with their other powers, Congress could take such meas

ures with respect to a militia , as to make a standing army

necessary . Whenever Governments mean to invade the

rights and liberties of the people, they always attempt to

destroy the militia , in order to raisean army upon their

ruins. This was done actually by Great Britain at the

commencement of the late Revolution. They used every

means in their power to prevent the establishment of an

effective militia to the Eastward. The Assembly of Massa

chusetts, seeing the rapid progrsss that administration

were making to devest them oftheir inherent privileges,

endeavored to counteract them by the organization of a

militia ; but they were always defeated by the influence of

the Crown. [Interruption .]

No attempts they made were successful, until they en

gaged in the struggle which emancipated them at once

from their thraldom . Now, if we give a discretionary power

to exclude those from militia duty who have religious scru

ples, we may as well make no provision on this head . For

this reason , [I wish] the words to be altered so as to be

confined to persons belonging to a religious sect scrupulous

of bearing arms. 1 Annals of Congress 749–750 (August 17,

1789).

Gerry plainly understood in making his proposal that one pur

pose of the amendment was to ensure the existence of the militia

composed of the body of the people since the organized militia was

subject to federal service; therefore it was necessary to protect the

right of all people, that is, each individual, to keep and bear

arms.[6] Gerry recognized that only if all individuals, those whose

liberties were to be protected, were capable of using arms, could

the militia truly serve as the final bulwark against a foreign invad

er or domestic tyrant. Following Gerry's discussion, the proposed

amendment wasrevised to eliminate any reference to a religious

exemption from keeping andbearing arms.

Supporting Gerry's view that the Second Amendment protected

an individual right is that the Senate, while also considering the

proposed amendments, soundly rejected a proposal to insert the

phrase "for the common defense” after the words "bear arms,” (1

History of theSupreme Court of the United States, 450 (J. Goebel,

Jr. ed . 1971), 2 B. Schwartz, The Bill of Rights: A Documentary

History 1153-54 (1971)) , thereby emphasizing that the purpose of

the Second Amendment was not merely to provide for the common

defense, but also to protect the individual's right to keep and bear

arms for his own defense and self-preservation .

Not removed from the originally proposed version, however, was

the term “well-regulated .” Contrary to modern usage, wherein

" regulated ” is generally understood to mean “ controlled" or " gov
erned by rule” ,in its obsolete form pertaining to troops, " regulat

ed” is defined as “ properly disciplined .” II Compact Edition, Oxford

English Dictionary 2473 (1971). In the Oxford English Dictionary,
moreover, the verb “ discipline,” in its earlier usage, is defined as
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" to instruct, educate , train . ” I Compact Edition, Oxford English

Dictionary 741 ( 1971). Furthermore, as a noun, “ discipline,” which

is etymologically “ concerned ...with practice or exercises,” refers

to a field of “ learning or knowledge” or the “ training effect of

experience” that, in relation to arms, is definedas “training in the

practice of arms . . .” Ibid. Plainly then, by using the term “well

regulated,” the Framers had in mind not only the individual own

ership and possession offirearms but also the voluntary undertak

ing of practice and training with such firearms so that each person

could become experiencedwith and competent in the use of fire

arms and thereby be prepared , should the need arise , to carry out

his militia obligation . This conclusion is in complete accord with

the comment of Thomas M. Cooley, supra, p. 7 .

Consistent with this view is a plan drafted by George Mason, the

Framer of the Virginia Declaration of Rights and one of the Fram

ers of the Constitution for the inhabitants of Fairfax County, Vir

ginia, in February, 1775, whereby “ all the able -bodied Freemen

from eighteen to fifty Years of Age " were to " embody [them]selves

into a Militia for th [e ] County." I Papers of George Mason 215 (U.

of N.C. Press, 1970 ). They did so because they were " thoroughly

convinced that a well-regulated militia , composed of the Gentle

men, Freeholders, and other Freemen , is the natural Strength and

only safe & stable security of a free Government, & that such

Militia will relieve our Mother Country from any Expense in our

Protection and Defense, will obviate the Pretence of a necessity for

taxing us on that account, and render it unnecessary to keep any
standing Army (ever dangerous toliberty) in this Colony .. Ibid .

Thus, each subscriber agreed , we do Each of us, for our

selves respectively, promise and engage to keep a good Firelock in

proper Order, & to furnish Ourselves as soon as possible with, &

always keep by us, one Pound of Gunpowder, four Pounds of Lead ,

one Dozen Gun -Flints, & a pair of Bullet-Moulds, with a Cartouch

Box, or powder-horn, and Bag for Balls. That wewill use ourbest

Endeavours to perfect ourselves in the Military Exercise & Disci

pine ..." (Emphasis added.) Id. at 216 .

Finally, the state ratifying conventions provide an excellent in

sight into the perception ofthe Framers that the Second Amend

ment guaranteed to each individual the right to keep and bear

arms.

In New Hampshire the ratifying convention advanced a proposal

which provided that " Congress shall never disarm any citizen

unless such as are or have been in Actual Rebellion .” (Emphasis

added. ) Debates in the Federal Convention of 1787 as Reported by

James Madison, 658 (Hunt & Scott ed. 1920) .

Pennsylvania proposed a provision stating that " the people have

the right to bear arms for the defense of themselves, their state, or

the United States, and for killing game, and no law shall be en

acted for disarming the people except for crimes committed or in a

case of real danger of public injury from individuals . . . ” (Empha

sis added. ) E. Dumbauld, The Bill of Rights and What It Means

Today 12 (1957).

And in Massachusetts, Samuel Adams proposed an amendment

requiring that the “ Constitution be never construed to authorize

Congress to ... prevent the people of the United States, who are
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peaceable citizens from keeping their own arms." (Emphasis

added .) Pierce & Hale, Debates of the Massachusetts Convention of

1788 86-87.

The significance of the foregoing history is that the joiningof “ a

well regulated militia " with " the right to keep and bear arms" was

a natural and logical result of the experience of the menwho had

led the Revolution. Only if individuals had the right to keep and

bear arms could the people provide for their own defense and self

preservation as well as in their capacity as members of the milita ,

provide for the common defense from a foreign invader or as a

check against the internal usurpation of libertyby a standing army

of the central government.

The Bill of Rights must be read in conjunction with the Constitu

tion as an integrated whole. The seven articles comprising the

main body of the Constitution establish a form of government and

grant that government certain powers to effectuate governance of

the United States. The first ten amendments, however, recognize

the possibility of abuses against individuals by the government the

Constitution established ; thus, certain individual rights are guaran

teed and protected . The fact that one of those protected and guar

anteed rights, the right to keep and bear arms, is joined with

language expressing one of its purposes or goals, in no way permits

a construction which limits or confines the exercise of that right.

To hold otherwise is to violate the principle that the guarantees

and protections of the Bill of Rights must be interpreted to give

liberty the broadest possible scope and further to turn a blind eye
toward the common law and history of the adoption of the Second

Amendment. The Supreme Court of Oregon recently recognized

this principle by stating:

We are not unmindful that there is current controversy

over the wisdom of a right to bear arms, and that the

original motivations for such provision might not seem

compelling if debated as a new issue . Our task , however, in

construing a constitutional provision , is to respect the

principles given the status of constitutional guarantees

and limitations by the drafters; it is not to abandon these

principles when this fits the needs of the moment.

State v. Kessler, 289 Or. 359, 614 P.2d 94 , 95 (1980) .

C. JUDICIAL INTERPRETATION

A conclusion that the Second Amendment does not guarantee an

individual right is not supported by United States v . Miller, 307

U.S. 174 ( 1939 ) , or other cases which the Supreme Court and other

courts have considered.

In United States v. Cruikshank, 92 U.S. 542 (1876), the first case

in which the Supreme Court had the opportunity to interpret the

Second Amendment, the court recognized that the right of the

people to keep and bear arms existed prior to the Constitution by

stating that such a right “ is not a right granted by the Constitution

[n ]either is it in any manner dependent upon that instrument

for its existence." 92 U.S. at 553. The indictment charged , inter

alia, a conspiracy by Klansmen to prevent and hinder blacks from

exercising their civil rights, including the bearing of arms for
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lawful purposes. The Court held , however , that the Second Amend

ment guaranteed that the right to keep and bear arms shall not be

infringed by Congress and hence did not apply to the instant case

since the violation alleged was by fellow -citizens, not the federal

government .

In Presser v. State of Illinois, 116 U.S. 252 ( 1886 ), although the

Supreme Court affirmed the holding in Cruiskshank, i.e. that the

Second Amendment applied only to action by the federal govern

ment, it apparently found the states without power to infringe

upon the right to keep and bear arms, stating at 265:

It is undoubtedly true that all citizens capable of bearing

arms constitute the reserved military force or reserve mili

tia of the United States as well as of the States, and in

view of this prerogative of the general government, as well

as of its general powers, the States cannot, even laying the

constitutional provision in question out of view , prohibit

the peoplefrom keeping andbearing arms, so as to deprive

the United States of their rightful resource for maintaining

the public security and disable the people from performing

their duty to the general government. (Emphasis added .)

The idea of the armed people maintaining " public security " men

tioned in this passage from Presser, was based on the common law

concept that loyal individuals had the right and duty to resist

malefactors and the disloyal , such as robbers and burglars, and to

use deadly force, if necessary, to do so. The Second Amendment

thus also contemplates the right of the people to keep and bear

arms so as to be continuously able to maintain the “ security of a

free State ” by aiding in the enforcement of criminal laws such as

by making citizens' arrests and aiding peace officers in arresting

malefactors. Joyce Lee Malcolm, Disarmed : The Loss of the Right

to Bear Arms in Restoration England, p . 5 (Cambridge: The Mary

Ingraham Bunting Institute of Radcliffe College, 1980) . Rex v.

Compton, 22 Liber Assisarum (Book of Assizes 1347) placitum 55 ,

trans. in J.H. Beale, Jr. , A Selection of Cases and other Authorities

Upon Criminal Law, p . 501 (2d ed . 1907 ) . E. Coke Institutes of the

Laws of England at 56 ( 1648) . Bohlen and Shulman , Arrest With

and Without A Warrant, 75 U.Pa.L.Rev. 485, 497 (1927).

In United States v . Miller, supra, decided in 1939, the only case

in which the Supreme Court has had the opportunity to apply the

Second Amendment to a federal firearms statute , the Court care

fully avoided making an unconditional finding of the statute's con

stitutionality; it instead devised a standard by which federal stat

utes relating to firearms are to be judged . The holding of the Court

in Miller, however, should be viewed as only a partial guide to the

meaning of the Second Amendment [77] primarily because neither

defense counsel nor defendants appeared before the Supreme

Court, nor was any brief filed on their behalf giving the Court the

benefit of argument supporting the trial court's holding that Sec

tion 11 of the National Firearms Act was unconstitutional. As a

result of the absence of the normal adversarial process , the Court

was presented with only the prosecution's view of the Second

Amendment, a view which , needless to say, wasin favor of the

constitutionality of Section 11 of the National Firearms Act. In
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spite of this severe and critical limitation on its decision -making

process, the Court's decision in some degree took account of the

common law view of the right to keep and bear arms as well as the

historical background of the Second Amendment.

The heart of the Court's ruling is found at the beginning of the

opinion ; it states:

In the absence of any evidence tending to show that

possession or use of a " shotgun having a barrell of less

than eighteen inches in length " at this time has some

reasonable relationship to the preservation or efficiency of

a well regulated militia , we cannot say that the Second

Amendment guarantees the right to keep and bear such

an instrument. Certainly it is not within judicial notice

that this weapon is any part of the ordinary military

equipment or that its use could contribute to the common

defense. (Emphasis added .) 307 U.S. at 178 .

Two independent thoughts are expressed here: one, that for the

keeping and bearing of a firearm to be constitutionally protected,

that firearm's possession or use must have some reasonable rela

tionship to the preservation of a well regulated militia; and two,

that in this case, the Court would not take judicial notice that

short-barrelled shotgun met such a test. It remanded the case to

the trial court for the taking of evidence on that question. [8] The

Court's first point, that the right to keep and bear an arm is
dependent on the firearm's military value, is faulty, however, be

cause the Court failed to consider fully the common law (see sec

tion B above) , and misinterpreted cited authorities . Rather, the

Court only briefly discussed the common law and, moreover, did

not considerthe history of the adoption of the Second Amendment,

both of which support the proposition that the Second Amendment

guarantees and protects a fundamental individual right. As to the

misinterpretation of cited authorities , a result undoubtedly of the
one-sided argument, one important example should suffice.

In support of its position that the Second Amendment's protec

tion and guarantee was limited to " ordinary military equipment"

or weapons whose use " could contribute to the common defense,”

the Court cited one case, Aymette v. State, 21 Tenn . 154 2 Humph.

154 (1840) . In Aymette, however, the Tennessee Supreme Court was

construing not the Second Amendment but the provision of Tennes

see's constitution guaranteeing the right to keep and bear arms, a

provision which, unlike the Second Amendment, spoke of each

citizen's right to keep and bear arms only as it related to the

common defense. The Tennessee court thus reasoned that not all

objects which could conceivably be used as weapons were protected

by the Tennessee Constitution, but only those weapons “ such as

usually employed in civilized warfare." Id . at 158. This limitation is

not, however, applicable to the Second Amendment since the First

Congress, while debating what ultimately became the Second

Amendment, emphatically rejected the " common defense" lan

guage upon which the Aymette decision turned. It is plain , there

fore, that the interpretation of the Second Amendment in Miller is

more limited than it should be and that the Second Amendment

protects the keeping and bearing of all types of arms which could
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be carried by individuals. Moreover, the rejection of the " common

defense " limitation signified the Framers' intention that the consti

tutional guarantee of the right to keep and bear arms was not

inextricably tied to a militia nexus, but existed independently of it.

Even accepting, however, that a militia or common defense nexus

was necessary, Aymette went on to saythat, "The citizens have an

unqualified right to keep theweapon .” Id . at 160.

One other comment should be made about Aymette. What Judge

Green was discussing when he said that the legislature could pass

laws concerning arms was that laws could be enacted which would

punish the misuse of such arms. As an example, Judge Green

noted that the legislature could punish a set of ruffians for enter

ing a theatre or a church with drawn swords, guns, and fixed

bayonets to the terror of the audience; he went on to observe,

moreover, that “the citizens have an unqualified right to keep the

weapon ” and to bear it except to “ terrify the people, or for pur

poses of private assassination ." Id . at 160 .

One of the chief values of the Miller opinion is its discussion of

the development and structure of the militia which, the Court

pointed out, consisted of “ all males physically capable of acting in

concert for the common defense” and that " when called for service

these men were expected to appear bearing arms supplied by them

selves and of the kind in common use at the time.” (Emphasis

added .) 307 U.S. at 179. The other significant value of Miller is its

implicit rejection of the view that the Second Amendment guaran

tees the right to keep and bear arms only to those individuals who

are members of the militia. Had the Court reviewed the Second

Amendment as guaranteeing the right to keep and bear arms only

to " all males physically capable of acting in concert for the

common defense " it would certainly have discussed whether Miller

met the qualifications for inclusion in the militia as it did with

regard to the military value of a short-barrelled shotgun . That it

did not signifies the Court's acceptance of the fact thatthe right to

keep and bear arms is guaranteed to each individual without

regard to his relationship with the militia .

The Miller Court examined in detail, at pages 179–182, not only

the duty to assist in the common defense but indeed the legal

obligation each individual then had to possess the arms necessary

to undertake that common defense. Forexample, in Massachusetts

there were laws which levied fines and penalties against adult

males who failed to possess arms and ammunition. In Virginia and

New York all males of certain ages were required to own and

possess their own firearms at their own expense, and to appear

bearing said arms when so notified .

It is clear that Miller, for all its shortcomings and limitations,

supports the view that the Second Amendment protects and guar

antees a fundamental individual right to keep and bear arms,

subject to the restriction that only a certain category or categories

of arms may, of right , be individually owned and possessed, i.e.

those arms whosepossession or use are reasonably related to the

preservation or efficiency of the militia . As aptly put by Mr. Jus

tice Black, in discussing Miller and the Second Amendment, “ al

though the Supreme Court has held this amendment to include

only arms necessary to a well-regulated militia , as so construed its
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prohibition is absolute." Black, The Bill of Rights, 35 N.Y.U.L. Rev.

865 , 873 ( 1960). [ 9 ]

In United States v. Tot, 131 F.2d 261 (3rd Cir. 1942), the Third

Circuit cited Miller in upholding the conviction under the Federal

Firearms Act of a felon for possessing a pistol which had traveled

in interstate commerce. [ 10]

The Third Circuit did not deny that individuals have the right to

keep and bear arms; it merely stated , in dicta , its view that the

Second Amendment was adopted as a protection for the states in

the maintenance of their militia organizations against possible en

croachments by the federal power. The heart of the Third Circuit's

holding is that it was entirely reasonable for Congress to prohibit

the receipt of weapons from interstate transactions by persons who

have previously bydue process of law been shown to be aggressors

against society and that this classification did not infringe upon

the preservation of the well-regulated militia protectedby the

Second Amendment.

The Court could have gone on to point out that the maintenance

of the militias of the states is dependent upon the right of individ

uals, who may be called upon to serve in the militias, to keep and
bear arms.

In Cases v . United States, 131 F.2d 916 ( 1st Cir . 1942), the First

Circuit upheld the constitutionality of the Federal Firearms Act of

1938. In so doing it observed that apparently under Miller although

the federal government could limit the keeping and bearing of

arms by a certain type of individual , it could not

prohibit the possession or use of any weapon which

has any reasonable relationship to the preservation or effi

ciency of a well regulated militia. (emphasis added) 131

F.2d at 922 ,

a distinction arising from Miller's holding that the protections of

the Second Amendment are limited to those firearms with a militia

nexus. The Court indicated its unwillingness to accept the broad

reach of Miller when it reasoned that it was already outdated
because in " commando units ” some sort of military use seems to

have been found for almost any modern, lethal weapon. If this

were true , concluded the court, the protection of the Second

Amendment as set forth in Miller would be absolute except for

antique weapons which have no modern military use since, as the

court accurately observed, “ . . . almost any other [weapon) might

bear some reasonable relationship to the preservation or efficiency
of a well regulated militia unit of the present day ..." Id . at 922.
The First Circuit failed to consider the unambiguous wording of

the Second Amendment in reaching its conclusion. The Second
Amendment speaks not only of the right to keep arms, but to bear

them as well , implying that the category of arms, the possession of

which is protected, is limited to those arms that an ordinary indi
vidual can bear and does not extend to weapons such as cannons,

trench mortars, and antitank guns, which cannot be carried by an

ordinary individual . Also not protected are instrumentalities such

as bombs which, although conceivably they could be carried by a

single individual , are not arms in the sense used in the Second

Amendment; rather, the historically and constitutionally protected
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arms are those such as muskets, shotguns, rifles and pistols, which

are ordinarily possessed by private individuals. To argue, ad absur

dum, as the Cases court did, that all weapons are protected by the

Second Amendment overlooks the fact that the Framers of the Bill

of Rights were fully aware of the existence of heavier, horse -drawn

and crew served arms which the individual was physically incapa

ble of bearing. Had framers of the Bill of Rights intended to protect
all weapons , they would not have linked the right to bear arms

with the right to keep arms. [ 11 ]

Since, however, the Supreme Court did not review the Cases

decision , Miller persists as that Court's guidance to the interpreta
tion of the Second Amendment.

It is clear, therefore, based on analysis of the decided cases, the

common law, and the history of the Second Amendment that the

Second Amendment guarantees an individual's right to keep and

bear arms.

D. THE RIGHT TO SELF-DEFENSE

The right to keep and bear arms is inextricably connected to the

individual's absolute and inalienable right of self-defense which is,

of course, derived from the Natural Law .

As referred to earlier, Blackstone clearly recognized as a natural

right that of keeping and using arms for " resistance and self

preservation .” I Blackstone Commentaries 144. The basic right to

defend one's person with deadly force has, moreover, been recog

nized by the Supreme Court, Beard v. United States, 158 U.S. 550

( 1895 ) and every state in the union . For example, in State v.

Dawson, 272 N.C. 535, 159 S.2d, 1 , 9 and 11 ( 1968), the Supreme

Court of North Carolina, in interpreting a provision of that state's

constitution which tracked the language of the Second Amend

ment, held that the individual right of self-defense was assumed by

the Framers, and that any statute or construction of a common law

rule which would amount to a destruction of the right to bear arms

would be unconstitutional . Also, the State v . Kessler, supra, the

court noted that " the necessity of self protection in a frontier

society also was a factor" in guaranteeing the right to keep and
bear arms.

The right to defend one's person is so fundamental that it was

not set forth in the constitution but certainly exists as one of those

rights included in the penumbra of unwritten rights surrounding

the First, Second, Third, Fourth , Fifth , and Ninth Amendments. It

is manifestly an inalienable right, incapable of surrender to the

central government and encompassed bythe Ninth Amendment as

retainedby the people .

II. Antebellum judicial construction

In the period from the adoption of the constitution to the War

Between the States , keeping and bearing arms was treated as a

virtually unquestioned right of each individual. The fundamental

right to have arms was based in part on the political lessons of the

Revolutionary experience . “ Nonebut an armed nation can dispense

with a standing army," Jefferson wrote in 1803. “ To keep ours

armed and disciplined, is therefore at all times important.” The
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Jefferson Cyclopedia 553 ( 1900 ). In 1814 , Jefferson further observed

that " we cannot be defended but by making every citizen a soldier,

as the Greeks and Romans who had no standing armies.” Id. at

551. In addition to the prevention of aggression from domestic

tyranny or foreign invasion, individual possession of arms func

tioned to provide a basic means of self-defense, as well as of subsist

ence for hunters.

That the Second Amendment secured an individual right to keep

and bear arms was not an issue for partisan politics, and the courts

fairly consistently so held . The major exception to this rule ap

peared in the context of slavery. Specifically, to disarm slaves as

well as black freemen, certain courts originated the views that the

guarantee was limited to citizens rather than to all people and that

the Second Amendment did not restrain the states. The exceptions

were aberrations to prevent black freedom , as most courts which

analyzed the Second Amendment regarded all individuals as

having the right and construed it as a restraint on state infringe
ment.

A. JUDICIAL COMMENTARIES

Although Federalist and Republican differences in interpretation

of the Constitution appeared early in judicial thought on subjects

as diverse as the general welfare clause and the right of free

speech, these pointsof divergence did not arise with respect to the

Second Amendment. William Rawle, one of the first commentators

on the Second Amendment, analyzed its two basic clauses in some
detail :

In the second article, it is declared , that a well regulated

militia is necessary to the security of a free state; a proposi

tion from which few will dissent. Although in actual war,

the services of regular troops are confessedly more valua

ble; yet, while peace prevails, and in the commencement of

a war before a regular force can be raised, the militia form

the palladium of the country. They are ready to repel

invasion, to suppress insurrrection , and preserve the good

order and peace of government. .

The corollary, from the first position , is, that the right of

thepeople to keep and bear arms shall not be infringed.

The prohibition is general. No clause in the Constitution

could by any rule of construction be conceived to give to

congress a power to disarm the people. Such a flagitious

attempt could only be made under some general pretense

by a state legislature. But ifin any blind pursuit of inordi

nate power, either should attempt it, this amendment may

be appealed to as a restraint on both .

W. Rawle , A view of the Constitution , 125-56 (1829) .

Rawle's analysis stresses the significance of the first clause of the

Second Amendment as an imperative for a militia system as op

posed to a standing army. Clause two is then treated both in its

linkage to clause one in that the individual right to keep and bear

arms encourages a militia system , and independently as recogni

tion of a fundamental right to have arms unrestrained by state no

less than federal legislation. In negative remarks on English policy,
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Rawle also clarified that the right to have arms is deemed more

absolute in America than Britian, and that the Second Amendment

protects individual use of arms for non-militia purposes such as

hunting.

St. George Tucker, a veteran of the Revolutionary War and an

early Justice of the Supreme Courtof Virginia, followed Blackstone

closely in regard to the common law right to have arms, at the

same time stressing the more absolute character of the right under

American law :

The right of bearing arms—which with us is not limited

and restrained by an arbitrary system of game laws as in

England; but, is practically enjoyed by every citizen , and is

among his most valuable privileges, since it furnishes the

means of resisting as a freeman ought, the inroads of

usurpation.... I St. Geo. Tucker, Commentaries on the

Laws of Virginia, 43 (1831 ) .

In addition to his explicit characterization of keeping and bear

ing arms as an individual right, elsewhere Justice Tucker distin

guished the language of theEnglish Bill of Rights that subjects

may have arms for their defense, “ suitable to their condition and

degree, and such as are allowed by law ," from the Second Amend

ment, wherein the right to have arms exists " without any qualifi

cation as to their condition or degree, as in the case of the British

government . ” I Blackstone Commentaries * 144 n . 40 (St. Geo.

Tucker, ed. 1803) .

B. STATE CASES

A provision of the Kentucky Constitution , “The right of the

citizens to bear arms in defense of themselves and the state, shall

not be questioned,” provided the occasion for perhaps the first state

judicialopinion on the nature and source of the right to bear arms.

Bliss v . Commonwealth, 2 Litt . ( Ky. ) 90 , 13 Am. Dec. 251 (1822) .

Defendant appealed his conviction for having worn a sword cane by

asserting the unconstitutionality of an act prohibiting concealed

weapons. The court held , “Whatever restrains the full and com

plete exercise of that right , though not an entire destruction of it ,

is forbidden by the explicit language of the constitution .” Id. at 91

92. Observing that wearing concealed weapons was considered a

legitimate practice when the constitutional provision was adopted,

the court reasoned :

The right existed at the adoption of the constitution ; it

had then no limits short of the moral power of the citizens

to exercise it, and in fact consisted in nothing else but in

the liberty of the citizens to bear arms. Diminish that

liberty , therefore, and you necessarily restrain the right ;

and such is the diminution and restraint, which the act in

question most indisputably imports, by prohibiting the citi

zens wearing weapons in a manner which was lawful to

wear when the constitution was adopted . Id . at 92.12

Whether carrying and wearing dangerous weapons constituted

an affray atcommon law was the issue in the Tennessee case of

Simpson v . State , 13 Tenn . Reports (5 Yerg. ) 56 ( 1833 ) . The Court
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answered in the negative , citing Blackstone for the proposition that

violence which terrifies the people must also be present. The gov

ernment cited Serjeant Hawkins, Pleas of the Crown, Bk. 1 , ch.28,

sec. 4 , regarding the Statute of Northampton, 2 Edw. 3, c.3( 1328),

that an affray could exist where one is armed with unusual weap

ons which naturally cause terror to the people, but the court

rejected those " ancient English statutes, enacted in favour of the

king, his ministers, and other servants" which provided that "no

man . . . except the king's servants, & c . shall go or ride armed by

night or by day.” 13 Tenn. Reports (5 Yerg .) 358 ( 1833). The court

seemed resentful of royal privilege in noting that the same source

adds "persons of quality are in no danger of offending against this
statute by wearing their common weapons" and, while rejecting

the existence of acommon law abridgement of the right to bear

arms ( Id . at 359), argued in the alternative that any such abridge

ment would be abrogated by the state constitution , which provided

" that the freemen of this State have a right to keep and bear arms

for their common defense .”

By this clause of the constitution, an express power is

given and secured to all the free citizens of the State to

keep and bear arms for their defense, without any qualifi

cation whatever as to their kind or nature. . . . Id. at 360.

The classic antebellum opinion which held that the Second

Amendment protects an individual right from both state and fed

eral infringement, but that the manner in which arms could be

borne was a proper subject for regulation , was Nunn v. State, 1 Ga.

243 ( 1846) . An ambiguous Georgia statute proscribed breast pistols,

but not horseman's pistols, which were not worn openly . While

upholding the proscription of concealed weapons, the court said

that the state constitutions "confer no new rights on the people

which did not belong to them before ," that no legislative body in

the Union could deny citizens the privilege of being armed to

defend self and country, and that the colonial ancestors had this

right which " is one of the fundamental principles, upon which

rests the great fabric of civil liberty . . . .” Id. at 249.

Anticipating twentieth century selective incorporation by refer

ring to the First, Fourth, Fifth , and Sixth Amendments as binding

on both state and federal governments , the court reasoned :

The language ofthe second amendment is broad enough

to embrace both Federal and state government-nor is

there anything in its terms which restricts its meaning.

Is this a right reserved to the States or to themselves?

Is it not an unalienable right , which lies at the bottom of

every free government? We do not believe that , because

the people withheld this arbitrary power of disfranchise

ment from Congress, they ever intended to confer it on the

local legislatures. This right is too dear to be confided to a

republican legislature. Id. at 250.

The Georgia court explained the relation between individual

arms possession and the militia by reference to the fact that “ in

order to train properly that militia, the unlimited right of the

people to keep and bear arms shall not be impaired ," ( Id . at 251 ),

0
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and added that both constitutional and natural rights were at

stake. Contending that the state governments were prohibited from

violating the rights to assembly and petition , against unreasonable

searches and seizures, to an impartial jury in criminal prosecu

tions, and to assistance of counsel , the court continued:

Nor is the right involved in this discussion less compre

hensive or valuable: “ The right of the people to bear arms

shall not be infringed ." The right of the whole people, old

and young , men, women and boys, and not militia only, to

keep and bear arms of every description, and not such

merely as are used by the militia, shall not be infringed,

curtailed or broken in upon, in the smallest degree ; and all

this for the important end to be attained : the rearing up

and qualifying a well-regulated militia, so vitally necessary

to the security of a free State . Our opinion is that any law ,

State or Federal, is repugnant to the Constitution, and

void, which contravenes this right. . . . Id . at 251 .

In the Texas case of Cockrum v. State, 24 Tex. 394 ( 1859), the

Court explained that the object of the Second Amendment was that

" the people cannot be effectually oppressed and enslaved, who are

not first disarmed.” Id . at 401 , and added:

The right of a citizen to bear arms, in lawful defense of

himself or the State, is absolute . He does not derive it

from the State government. It is one ofthe “ high powers”

delegated directly to the citizen , and " is excepted out of
the general powers of government." A law cannot be

passed to infringe upon or impair it, because it is above

the law, and independent of the lawmaking power. Id . at

401-402.

C. SLAVERY AND THE DRED SCOTT DILEMMA

Despite the general rule in the antebellum courts that the

Second Amendment guaranteed an individual right to keep and

bear armsfree from both federal and state infringement, to disarm

blacks a few courts took the view that only citizens could have

arms and that the Second Amendment did not apply to the states .

In some states, free and slave blacks were disarmed by law to

maintain their servile condition. State legislation which prohibited

arms bearing by blacks was held to be constitutional owing to the

lack of status of African Americans as citizens, despite the fact

that the United States Constitution and most state constitutions

referred to arms bearing as a right of " the people" rather than

" the citizen .'

In State v . Newsom , 27 N.C. 203 (1844), the Supreme Court of

North Carolina upheld " an act to prevent free persons of color

from carrying fire arms” on the ground that “ the free people of

color cannot be considered as citizens.” Id . at 204. The court also

stated: “ in the second article of the amended Constitution, the

States are neither mentioned nor referred to. It is therefore only

restrictive of the powers of the Federal Government . ” Id . at 207. In

Cooper v. Savannah, 4 Ga. 72 (1848), Georgia found its similar

provision constitutional on the following logic: " Free persons of
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color have never been recognized here as citizens; they are not

entitled to bear arms, vote for members of the legislature, or to

hold any civil office." Id . at 72 .

The practical hardships suffered by individual blacks due to re

strictive legislation is exemplified inState v . Hannibal, 51 N.C. ( 6

Jones ) 57 ( 1859 ), which indicates that in the eighteenth century it

was not illegal for a black to carry guns, but he was required to

obtain a court certificate to hunt . An enactment in 1854 provided

that “ no slave shall go armed with a gun , or shall keep such

weapons , " with a penalty of up to 39 lashes. Id. at 57. In this

instance, a master had given two slaves guns to guard his store at

night, and the slaves were sentenced to twenty lashes each. Id . at
57.

Just as virtually the only antebellum state cases which limited

the right to have arms functioned to disarm blacks , the ruling of

the U.S. Supreme Court in Dred Scott v. Sandford, 60 U.S. (19

How. ) 393, 15 L.Ed. 691 (1857 ), conceded that if members of the

African race were “ citizens,” they would be “ entitled to the privi

leges and immunities of citizens” and would be exempt from spe

cial “ police regulations” applicable to them.

It would give to persons of the negro race,who were

recognized as citizens in any one State of the Union, the

right to enter every other State whenever they pleased ,

singly or in companies . . . ; and it would give them full

liberty of speech . . . ; to hold public meetings upon politi

cal affairs, and to keep and carry arms wherever they went.

(emphasis added) 60 U.S. at 417 .

It is clear, therefore, that the Supreme Court included among the

rights of every citizen the right to have arms wherever he goes; it

is equally evident that in granting citizenship to African Ameri

cans by Amendments XIII and XIV, blacks were later guaranteed

the fundamental rights of citizens . The Court's language also sug

gests that the right to have and carry arms anywhere is a right of

national citizenship which the states cannotinfringe any more

than can the federal government—that the Second Amendment

applies to the states.

Explaining further the rights of citizens, Chief Justice Taney

observed that :

The Federal Government can exercise no power over his

person or property, beyond what that instrument confers,

nor lawfully, deny any right which it has reserved. .

Nor can Congress deny the people the right to keep and

bear arms, nor the right to trial by jury, nor compel

anyone to be a witness against himself in a criminal pro

ceeding. 60 U.S. at 450.

III . The Framers of the fourteenth amendment intended

that the guarantees of the second amendment would be

applied to the States

After the War Between the States , judicial commentators contin

ued to interpret the Second Amendment as protecting an individu

al right from both state and federalinfringement. The right to

keep and bear arms and other Bill of Rights freedoms were viewed
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as common law rights explicitly protected by the Constitution . T.

Farrar, Manual of the Constitution, 59 , 145 (1867 ) . Joel P. Bishop

wrote in 1865:

The constitution of the United States provides, that, “ a

well-regulated militia being necessary to the security of a

freeState, the right of the people to keep and bear arms

shall not be infringed.” This provision is found among the

amendments; and ; though most of the amendments are

restrictions on the General Government alone, not on the

States, this one seems to be of a nature to bind both the

State and National legislatures. II J. Bishop, Commen

taries on the Criminal Law, Section 124 (1865 ).

Yet Bishop's references to “ statutes relating to the carrying of

armsby negroes and slaves” (II J. Bishop, supra, n. 2, at 120, n . 6) ,

and to an "act to prevent free people of color from carrying fire

arms" (Id. at 125, n . 2 ) exemplified the need for further constitu

tional guarantees to clarify and protect the rights of all individ
uals .

A. FIREARMS AND THE ABOLITION OF SLAVERY

Having won their national independence from England through

armed struggle, post-Revolutionary War Americans were acutely

aware that the sword and sovereignty go hand-in-hand, and that

distribution of firearms among the oppressed ushered in a new

epoch in the human struggle for freedom . Furthermore, both pro

ponents and opponents of slavery were cognizant that an armed

black population meant the abolition of slavery, although some

blacks were trusted with arms to guard property, for self defense,

and for hunting. This sociological fact explained not only the legal

disarming of blacks, but also the advocacy of a weapons culture by

abolitionists. Having employed the instruments for self-defense

against his pro-slavery attackers, abolitionist and Republican Party
founder Cassius Marcellus Clay wrote that “ ' the pistol and the

Bowie knife' are to us as sacred as the gown and the pulpit.” 7 The

Writings of Cassius Marcellus Clay, 257 (H. Greeley ed. 1848) .

B. THE CIVIL RIGHTS ACT OF 1866

After the Civil War, the slave codes , which limited access of

blacks to land, to arms, and to the courts , began to reappear in the

form of black codes, (W. DuBois, Black Reconstruction in America,

167 , 172 , and 223 (1962); E. Coulter, The South During Reconstruc

tion 40 (1947 ) ) and United States legislators turned their attention

to the protection of the freedmen . In support of Senate Bill No. 9,

which declared as void all laws in the rebel states which recognized

inequality of rights based on race , Sen. Henry Wilson (R. , Mass. )

explained in part: “ In Mississippi rebel State forces, men who were

inthe rebel armies, aretraversing the State, visiting the freedmen ,

disarming them , perpetrating murders and outrageson them . . .

Cong. Globe, 39th Cong., 1st Sess . , pt. 1, 40 (Dec. 13, 1865) .

When Congress took up Senate Bill No. 61, which became the

Civil Rights Act of 1866 , ( 14 Stat . 27 (1866 ) Sen. Lyman Trumbull

(R. , Ill . ), Chairman of the Senate Judiciary Committee, indicated



102

that the bill was intended to prohibit inequalities embodied in the

black codes, including those provisions which " prohibit any negro

or mulatto from having fire-arms.” Cong . Globe, 39th Cong., 1st

Sess ., pt . 1 , 474 (Jan. 29, 1866 ) . In abolishing the badges of slavery,

the bill would enforce fundamental rights against racial discrimi

nation in respect to civil rights, the rights to contract, sue and

engage in commerce, and equal criminal penalties. Sen. William

Saulsbury ( D. , Delaware) added:

In my State for many years, and I presume there are

similar laws in most of the southern states, there has

existed a law of the State based upon and founded in its

police power, which declares that free negroes shall not

have the possession of firearms or ammunition . This bill

proposes to take away from the States this police power.

Id . at 474 .

The Delaware Democrat opposed the bill on this basis , anticipat
ing a time when " a numerous body of dangerous persons belonging

to any distinct race” endangered the state, for “ the State shallnot

have the power to disarm them without disarming the whole popu

lation .” Id . at 478. Thus, the bill would have prohibited legislative
schemes which in effect disarmed blacks , but not whites. Still,

supporters of the bill were soon to contend that arms bearing was a

basic right of citizenship or personhood.

In the meantime, the legislators turned their attention to the

Freedman's Bureau Bill . Rep. Thomas D. Eloit (R. , Mass .) attacked

an Opelousas, Louisiana ordinance which deprived blacks of var

ious civil rights, including the following provision : " No freedman

who is not in the military service shall be allowed to carry fire

arms, or any kind of weapons, within the limits of the town of

Opelousas without the special permission of his employer . . and

approved by the mayor or president of the board of police.” Id. at

517 (Jan. 30, 1866) . And Rep. Josiah B. Grinnell (R. , Iowa) com

plained : “ A white man in Kentucky may keep a gun; if a black

man buys a gun he forfeits it and pays a fine of five dollars, if

presuming to keepin hispossession a musket which he has carried
through the war . " Id . at 651 (Feb. 5 , 1866) .

As debate returned to the Civil Rights Bill , Rep. Henry J. Ray

mond (R. , N.Y. ) explained of the rights of citizenship : "Make the

colored man a citizen of the United States and he has every right

which you or I have as citizens of the United States under the laws

and Constitution of the United States. . . . He has a defined status;

he has a country and a home; a right to defend himself and his

wife and children ; a right to bear arms. Id . , pt . 2, 1266 (Mar.

8 , 1866) . Rep. Roswell Hart (R. , N.Y.) concluded that it was the

duty of the United States to guarantee that the states have a

republican form of government, " A government ... where 'no law

shall be made prohibiting a free exercise of religion ;' where the

right of the people to keep and bear arms shall not be infringed ;'

. " Id . at 1629(Mar. 24 , 1866) .

Rep. Sidney Clarke (R. , Kansas) objected to an 1866 Alabama law

providing: “ That it shall not be lawful for any freedman , mulatto,

or free person of color in this State to own firearms, or carry about

his person a pistol or other deadly weapon . ” Id . at 1838 (April 7,
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1866) . Clarke also attacked Mississippi, “whose rebel militia, upon

the seizure of the arms of black Union soldiers, appropriated the

same to their own use." Id . at 1838 .

Sir, I find in the Constitution of the United States an

article which declares that " the right of the people to keep

and bear arms shall not be infringed ,” For myself, I shall

insist that the reconstructed rebels of Mississippi respect

the Constitution in ther local laws . ... Id . at 1838 .

ܙܙ

C. THE FOURTEENTH AMENDMENT

The need for a more solid foundation for the protection of freed

men as well as white citizens was recognized, and the result was a
significant new proposal—the Fourteenth Amendment. A chief ex

ponent of the amendment, Sen. Jacob M. Howard (R. , Mich. ) , re

ferred to the “ personal rights guaranteed and secured by the first

eight amendments of the Constitution; such as freedom of speech

and of the press; . . . .the righttokeep and to bear arms.

(emphasis added] Cong. Globe, 39th Cong. 1st Sess . pt . 3, 2765 (May

23, 1866 ). Adoption of the Fourteenth Amendment was necessary

because these rights were not then effectively guaranteed against

state legislation. “ The great object of the first section of this

amendment is , therefore, to restrain the power of the States and

compelthem atall times to respect these great fundamental guar
antees.” Id . at 2766 .

The Fourteenth Amendment was viewed as necessary to buttress

the objectives of the Civil Rights Act of 1866. Rep. George W.

Julian (R. , Ind. ) noted that the act

Is pronounced void by the jurists and courts of the

South. Florida makes it a misdemeanor for colored men to

carry weapons without a license to do so from a probate

judge, and the punishment of the offense is whipping and
the pillory. South Carolina has the same

enactments. Cunning legislative devices are being in

vented in most of the States to restore slavery in fact. Id .

at pt . 4 , 3210 (June 15 , 1866.)

D. THE ANTI-KKK ACT

Within three years of the adoption of the Fourteenth Amend

ment in 1868,Congresswas considering enforcement legislation to

suppress the Ku Klux Klan. The famous report by Rep. Benjamin

F. Bulter (R. , Mass. ) on violence in the South assumed that the

right to keep arms was necessary for protection not only against

the militia , but also against local law enforcement agencies. Noting

instances of “ armed confederates” terrorizing the negro, the report

stated that " in many counties they have preceded their outrages

upon him by disarming him , in violation of his right as a citizen to

keep and bear arms,' which the Constitution expressly says shall

never by infringed," 1464 H.R. Rep. No. 37, 41st Cong. , 3rd Sess . 3

(Feb. 20, 1871 ) . The congressional power based on the Fourteenth

Amendment to legislate to prevent states from depriving any U.S.

citizen of life, liberty , or property accounted for the following provi

sion of the committee's anti-KKK bill :

88-618 0-82--8
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That whoever shall , without due process of law, by vio

lence , intimidation , or threats, take away or deprive any

citizen of the United States of any arms or weapons he

may have in his house or possession for the defense of his

person , family, or property, shall be deemed guilty of a

larceny thereof,and bepunished as provided in this act for

a felony. Cong. Globe, 42nd Cong. , 1st Sess., pt . 1 , 174 (Mar.

20, 1871 ).

Rep. Butler explained the purpose of this provision in these

words:

Section eight is intended to enforce the well-known con

stitutional provision guaranteeing the right in the citizen

to keep and bear arms, and provides that whoever shall

take away , by force or violence, or by threats and intimi

dation, the arms and weapons which any person may hav

for his defense, shall be deemed guilty of larcenyof the

same. This provision seemed to your committee to be nec

essary, because they had observed that , before these mid

night marauders made attacks upon peaceful citizens

there were very many instances in the South where the

sheriff of the county had preceded them and taken away

the arms of their victims. This was specially noticeable in

Union County, where all the negro population were dis

armed by the sheriff only a few months ago under the

order of the judge . • ; and then, the sheriff having dis

armed the citizens , the five hundred masked men rode at

night and murdered and otherwise maltreated the ten per

sons who were in jail in that county. H.R. Rep. No. 37,

supra, note 38, at 7-8 .

The bill was referred to the Judiciary Committee, and when later

reported as H.R. No. 320 the above section was deleted - undoubt

edly because its proscription extended to simple individual larceny

over which Congress had no constitutional authority, and because

state or conspiratorial action involving the disarming of blacks
would be covered by more general provisions of the bill .Supporters

of the rewritten anti-KKK bill continued to show the same concern

over the disarming of freedmen as they had prior to the adoption

of the Fourteenth Amendment. Sen. John Sherman (R. , Ohio)

stated the Republican position : " Wherever the negro population

preponderates, there they (the KKK] hold their sway, for a few
determined carry terror among ignorant

negroes .. without arms, equipment, or discipline." Cong Globe,

42nd Cong. 1st Sess . , pt . 1 , 154 (Mar. 18, 1871 ) .

Further comments clarified that the right to arms was a neces

sary condition for the right of free speech. Sen. Adelbert Ames (R. ,
Miss . ) averred : " In some counties it was impossible to advocate

Republican principles, those attempting it being hunted like wild

beasts; in others, the speakers had to be armed and supported by

not a few friends.” Id . at 196. (Mar. 21 , 1871 ) . Rep. William L.
Stoughton (R. , Mich . ) added : " If political opponents can be marked

for slaughter by secret bands of cowardly assassins who ride forth

with impunity to execute the decrees upon the unarmed and de

men. can
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fenseless, it will be fatal alike to the Republican party and civil

liberty.” [Emphasisadded] Id. at 321 (Mar. 28, 1871).

Section 1 of the bill , which was taken partly from Section 2 of

the Civil Rights Act of 1866, and survives today as 42 U.S.C. 1983

was meant to enforce Section 1 of the Fourteenth Amendment by

establishing a remedy for deprivation under color of state law of

federal constitutional rights of all people, not only former slaves .

This portion of the bill provided:

That any person who, under color of any law , statute,

ordinance, regulation, custom or usage of any State shall

subject, or cause to be subjected, any person within the

jurisdiction of the United States to the deprivation of any

rights, privileges, or immunities to which . . . he is enti

tled under the Constitution or laws of the United States,

shall ... be liable to the party injured in an action at law ,

suit in equity, or other propoer proceeding for redress . . .

Id. pt. 2. Appendix, 68. 17 Stat. 13 ( 1871 ).

Rep. Washington C. Whitthorne ( D. , Tenn . ), who complained that

" in having organized a negro militia in having disarmed the white

man ,” the Republicans had “ plundered and robbed” the whites of

South Carolina through "unequal laws," objected to Section 1 of

the anti-KKK bill on these grounds .

It will be noted that by the first section suits may be

instituted without regard to amount or character of claim

by any person within the limits of the United States who

conceives that he has been deprived of any right, privilege,

or immunity secured him by the Constitution of the

United States , under color of any law, statute , ordinance,

regulation , custom, or usage of any State . This is to say,

that if a police officer ofthe city of Richmond or New

York should find a drunken negro or white man upon the

streets with a loaded pistol flourishing it, &c . , and by

virtue of any ordinance, law or usage, either of city or

State, he takes it right away, the officer may be sued ,

because the right to bear arms is secured by the Constitu

tion, and suchsuit brought in distant and expensive tribu

nals. [Emphasis added] Cong. Globe, 42nd Cong., 1st Sess . ,

pt. 1 , 337 (Mar. 29, 1871).

The Tennessee Democrat assumed that the right to bear arms

was absolute, deprivation of which createdacause of action against

state agents under Section 1 of the anti-KKK bill . In the minds of

the bill's supporters, however, the Second Amendment as incorpo

rated in the Fourteenth Amendment recognized a right to keep

and bear arms safe from state infringement, not a right to commit

assault or otherwise engage in criminal conduct with arms by

pointingthem at people or brandishing them so as to endanger

others. Contrary to the congressman's exaggerations, the propo

nents of the bill had the justified fear that the opposite develop

ment would occur, i.e. that a black or white man for political

reasons would be unconstitutionally deprived of his right to possess

arms by state action . Significantly, none of the representative's

colleagues disputed his statement that state agents could be sued
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under the predecessor to Section 1983 for deprivation of the right

to keep arms.

Debate over the anti-KKK bill naturally required exposition of

Section 1 of the Fourteenth Amendment, and none was better

qualified to explain that section than its draftsman , Rep. John A.
Bingham ( R. , Ohio) :

Mr. Speaker, that the scope and meaning of the limita

tions imposed by the first section , fourteenth amendment

of the Constitution may be more fully understood, permit

me to say that the privileges and immunities of citizens of

a State , are chiefly defined in the first eight amendments

to the Constitution of the United States .

These eight articles . . . never were limitations upon the
power of the States , until made so by the fourteenth

amendment. The words of that amendment, " no State

shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States ”

are an express prohibition upon every State of the Union

. . Id . at pt. 2 , Appendix 84 (Mar. 31 , 1871 ) .

This is a most explicit statement of the incorporation thesis by

the architect of the Fourteenth Amendment. Although he based

the incorporation on the Privileges and Immunities Clause and not

the Due Process Cause as have subsequent courts of selective incor

poration, Rep. Bingham could hardly have anticipated the judicial

metaphysics of the twentieth century in this respect. In any case,

whether based on the Due Process Cause or on the Privileges and

Immunities Clause, the legislative history supports the view that

the incorporation of Amendments I-VIII was clear and unmistak

able in the minds of the legislators attempting to effectuate the

provision of the Fourteenth Amendment.

Rep. Henry L. Dawes (R. Mass. ) also asserted the incorporation

thesis when he argued:

The rights, privileges and immunities of the American

citizen , secured to him under the Constitution of the

United States, are the subject-matter of this bill . . .

In addition to the original rights secured to him in the

first article of amendments he had secured the free exer

cise of his religious belief, and freedom of speech and of

the press. Then again he has secured to him the right to

keep and bear arms in his defense. . . . [Dawes then sum

marizes the remainder of the first eight amendments .]

And still later, sir, after the bloody sacrifice of our four

years' war, we gave the most grand of all these rights,

privileges, and immunities, by one single amendment to

the Constitution , to four millions of American citi

zens.

[I]t is to protect and secure to him in these rights, privi

leges , and immunities this bill is before the House. [em

phasis added] Cong. Globe, 42nd Cong. , 1st . Sess . , pt. 1 ,

475-476 (April 5 , 1871 ) .
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E. THE CIVIL RIGHTS ACT OF 1875

After passage of the anti-KKK bill , discussion concerning arms

persisted as interest developed toward what became the Civil

Rights Act of 1875, now 42 U.S.C. 1984. A report on affairs in the

South by Sen. John Scott (R. , Penn .) indicated the need for further

enforcement legislation : " negroes who were whipped testifed that

those who beat them told them they did so because they had voted

the radical ticket , and in many cases made them promise that they

would not do so again, and wherever they had guns took them from

them .” 1484 S. Rep. No. 41 , 42nd Cong. , 2nd Sess . , pt . 1 , 35 (Feb. 19 ,

1872) .

Following the introduction of the Civil Rights Bill the debate

over the meaning of the Privileges and Immunities Clause re

turned. Sen. Matthew H. Carpenter (R. , Wisc. ) cited Cummings v.

Missouri, 71 U.S. 277, 321 ( 1866) a case contrasting the French

legal system , whichallowed deprivation of civil rights, “and among

these of the right of voting, . .. of bearing arms,” with the Ameri

can legal system , stating that the Fourteenth Amendment prevent

ed states from taking away the privileges of the American citizen .

Cong. Globe, 2nd Sess . , pt . 1 , 762 (Feb. 1, 1872) .

Sen. Allen G. Thurman (D. , Ohio) argued that the “ rights, privi

leges, and immunities of a citizen of the United States” were

included in Amendments I-VIII . Reading and commenting on each

of these amendments, he said of the Second: " Here is another right

of a citizen of the United States, expressly declared to be his

right-the right to bear arms; and this right , says the Constitution ,

shall not be infringed ." Id . at pt . 6 , Appendix, 25-26 (Feb. 6 , 1872) .

The incorporationist thesis was stated succinctly by Senator

Thomas M. Norwood (D. , Ga. ) in one of the final debates over the

Civil Rights Bill . Referring to a U.S. citizen residing in a Territory,

Senator Norwood stated:

His right to bear arms, to freedom of religious opinion ,

freedom of speech , and all others enumerated in the Con

stitution would still remain indefeasibly his , whether he

remained in the Territory or removed toa State .

And those and certain others are the privileges and

immunities which belong to him in common with every

citizen of the United States , and which no State can take

away or abridge, and they are given and protected by the

Constitution .

The following are most, if not all , the privileges and

immunities of a citizen of the United States:

The right to the writ of habeas corpus; of peaceable

assembly and of petition; . . . to keep and bear arms;

from being deprived of the right to vote on account of race ,

color or previous condition of servitude . [emphasis added]

Cong. Rec., 43rd Cong. , 1st Sess ., pt. 6 , Appendix 241-242

(May 4, 1874) .

Arguing that the Fourteenth Amendment created no new rights

but declared that " certain existing rights should not be abridged by

States ," the Georgia Democrat explained :
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Before its (Fourteenth Amendment) adoption any State

might have established a particular religion , or restricted

freedom of speech and of the press , or the right to bear

arms. . . . AState could have deprived its citizens of any

of the privileges and immunites contained in those eight

articles, but the Federal Government could not. ...

. . . And the instant the fourteenth amendment became

a part of the Constitution, every State was at that moment

disabled from making or enforcing any law which would

deprive any citizen of a State of the benefits enjoyed by

citizens of the United States under the first eight amend

ments to the Federal Constitution . (emphasis added ) Id. at

242.

In sum, in the understanding of Southern Democrats and Radical

Republicans alike , the right to keep and bear arms, like other Bill

of Rights freedoms, was made applicable to the states by the Four

teenth Amendment.
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THE RIGHT TO BEAR ARMS : THE DEVELOPMENT

OF THE AMERICAN EXPERIENCE

JOHN LEVIN

1. INTRODUCTION

A $
S The crime rate in the United States grows and pressures mount

for laws restricting the use of firearms, the need for an under.

standing of the development of the "right to bear arms" has increased.

Perbaps more than any other " right" enumerated in the federal and

state constitutions, the " right" to bear arms was directed to maintaining

a balance of power within our society. The “ right to bear arms " de

veloped at a time when a well -armed population was necessary for

defense, and when the social and political structure was kept in balance

by a balance of armed power.

While the American “ right to bear arms” developed at the time

of the Revolution, it grew out of the duty imposed on the early colonists

to keep arms for the defense of their isolated and endangered com

munities. The definition of “ bearing arms” as the phrase was used in

legal instruments up to revolutionary times was “ serving in an orga

nized armed force.” It did not imply any personal right to possess

weapons. For example, when Parliament in drafting the English Bill of

Rights or Blackstone in bis Commentaries on the Laws of England in

tended to convey the meaning of a personal right to possess arms, they

spoke of the right to have arms, not of the right to bear arms.

II . EARLY HISTORY

A. The Colonial Period

The earliest colonial statutes requiring that the colonists arm them

selves were Virginia statutes of 1623 stating that “ no man go or

send abroad without a sufficient party will [sic] armed ,” and that “ men

go not to worke in the ground without their arms (and a centinell upon
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them ) ." In 1658 Virginia required that " every man able to beare

armes have in his house a fut gunn." The colony, being unable to af.

ford to arm its militia or troops, required them to arm themselves. If

the militia, however, found itself under -armed , the county courts could

levy on the population for the provision of arms and distribute them to

those not provided the distributees then paying for the arms at a

reasonable rate ."

Massachusetts in 1632 required each person to "have ... a suf.

ficient musket or other serviceable peece for war ... for himself and

cach man servant he keeps able to beare arms." In the Code of 1672

men were to provide their own arms, but arms would be supplied to

those unable to obtain them . In New York, each town was to keep a

stock of arms, and each man between 16 and 60 was to have arms.' Even

those not obligated to serve in the militia were required to keep arms and

ammunition in their houses. The militia provisions of the Connecticut

Code of 1650 said, “ All persons... shall beare arms

male person ... shall have in continuall readiness, a good muskitt or

other gunn , fitt for service. " South Carolina had similar codes."

This duty to keep and bear arms was limited by the interest of

colonial governments in preventing the use of firearms for barmful

ends. In order to prevent civil disturbances the colonial governments

strove to keep arms from falling into the "wrong bands.” To provide

against Negro insurrections, Virginia forbade Negroes from carrying

arms without their masters' certificate . " Pennsylvania bad a similar

provision by 1700," and South Carolina even required that the master

keep all arms not in use safely locked up in his house." Virginia for.

bade the sale of arms or ammunition to Indians," and Massachusetts

. ; and every. .

11
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required that Indians possess a license to carry a gun within certain

areas of the colony. ''

In times of civil disturbance the colonies controlled arms to pro

tect the security of orderly government. For example, in 1692 the

Massachusetts Assembly felt it necessary to arrest “ such as shall ride,

or go armed offensively before any of their majesties' justices or other

of their officers or ministers doing their office or elsewhere by night or

by day, in fear or affray of their majesties' people .'

In addition to those laws preventing arms from falling into the

hands of those groups openly hostile to colonial society, statutes regu .

lated the conditions under which arms could be used. As the settlements

grew crowded, shooting was restricted in order to protect people and

livestock. By 1678 Massachusetts forbade shooting “ so near or into any

House, Barn, Garden, Orchards or High-Wayes in any town or towns of

this Jurisdiction, whereby any person or persons shall be or may be

killed, wounded or otherwise damaged ." "' In order to prevent fires

caused by gunfire, Pennsylvania in 1721 forbade firing a gun within

the city of Philadelphia without a special license from the governor.

Pennsylvania also forbade hunting by anyone on improved lands with .

out the permission of the owner, and forbade those not qualified to vote

from hunting on unimproved lands without the permission of the

owner.20

Colonial statutes established a duty to keep and bear arms for the

defense of the colonies and regulated the use of the armsin circulation .

The American Revolution in tum provided fertile ground for the

growth of the concept of the right of revolution and the related right to

bear arms.

B. The Revolutionary Period

During the revolutionary period the issue of armsand the bearing

of arms developed along two distinct lines. One line of development re

lated to the balance of military power between the people and their

respective governments. The people feared that if the state or federal

10 Gen. Ch, Sess. of May 23, 1677 .

19 Province Laws 1692.1693, ch . 18, 1 6.

18 Council beld in Boston, March 28 , 1678 .

10 Peon. Stat., ch. 245, 4 ( 1721 ) .

Pena. Stal, ch. 246, I 3 ( 1721 ) .
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government became too powerful, that government would abridge the

liberties of the people and impose its will by force. The other line of de

velopment related to the balance of military power between the govern

mental bodies of the union . The state governments feared that if they

entrusted too much power in the hands of the central government, that

government would destroy the political and military independence of the

states. Both lines of development concerned the creation of a military

balance within the political structure which would result in the main .

tenance of liberty of the constituent parts whether personal liberty

under a government or state liberty in a union ; and both lines of de

velopment resulted in the creation of a “right to bear arms” in order

to insure the liberty of those constituent parts.

The colonists, fearful of oppression by governmental power, and

being aware of the events of 17th Century England, believed that lib .

erty was guaranteed by giving the rulers as little power as possible and

by balancing governmental power with popular power. ” The foremost

factor in this balance of power was the existence of a standing army.

Standing armies had been used by the English crown and by continental

monarchs to impose their will on their subjects, and royal forces had

been used by the English crown to intimidate and control the colonies . ”

In 1774 the Continental Congress declared that keeping a “standing

army in these colonies, in time of peace, without the consent of the leg.

islature of that colony, in which such army is kept, is against law ." 24

In 1775 the draftsmen of the Declaration of the Causes and Necessity

of Taking up Arms26 gave the presence of royal troops a prominent

role in that declaration, and several sections of the Declaration of In

dependence were given to the issue.24 Colonial mistrust of standing

armies extended even to colonial troops. In 1776 Sam Adams wrote :

(A) standing army, however necessary it be at some times, is always

dangerous to the liberties of the people. Soldiers are apt to consider

themselves as a body distinct from the rest of the citizens. They bave

their arms always in their hands. Their rules and their discipline is

severe . They soon become attached to their officers and disposed to

21 C.E Merriam , A History of American Political Theories 83 ( 1926 ) .

32 See 1.6 ., G.M. Trevelyne, I- III History of England (1953 ) .

28 S. Morison, The Oxford History of the American People ch. XII, XIII, and XTV
( 1965 ) .

34 R. Perry and J. Cooper, Sources of our Liberties 288 ( 1959) ( hereinafter cited us
Source ) .

28 12. at 295 .

* Id . at 319.
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yield implicit obedience to their commands. Such a power should be

watched with a jealous eye. "

III CONSTITUTIONAL PROVISIONS

The state constitutions framed during the War for Independence

reflected the fears of a standing army. The framers felt that such an army

would create an overbearing force at the disposal of the state govern

ments. All the states included provisions regarding standing armies and

militia in their bills of rights. Several had provisions similar to Vir .

ginia's :

That a well-regulated militia, composed of the body of the people,

trained to arms, is the proper, natural, and safe defense of a Free

Slate; that standing armies, in time of peace, should be avoided, as
dangerous to liberty ; and that in all cases the military should be under

strict subordination to , and governed by, the civil power.28

Several others were similar to that of Maryland:

XXV. That a well-regulated militia is the proper and natural defense
of a free government.

XXVI. That standing armies are dangerous to liberty, and ought Dot

to be raised or kept up, without the consent of the Legislature.

XXVII. That in all cases, and at all times , the military ought to be

under strict subordination to and control of tho civilpower.

XXVIII. That no soldier ought to be quartered in any house, in time of

peace, without the consent of the owner ; and in time of war,

in such manner only, as the Legislature dirocts.

XXIX . That no person, except regular soldiers, marinens, and Marines

in the service of this State, or militia wben in actual service ,

ought in any case to be subject to or punishable by martial
law.29

Some specifically mentioned a " right to bear arms,” such as Penn

sylvania's:

That the people have a right to bear arms for the defense of themselves

and the State; and as standing armies in the time of peace are danger.

ous to liberty, they ought not to be kept up. And that the military

should be kept under strict subordination to, and governod by, tho

civil power.no

North Carolina included a " right to bear arms” for the " defense of

37 Letter to James Warren, quoled is M. Jensen, The Now Nation - A History of the

United Sules During ebe Confederation 1781-1789 29 ( 1962 ) .

30 Sources at 312

* Id. u 348

* II. at 830 .
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the State ,391 and Massachusetts included such a right for “the common

defense ," 33
Widespread copying by the draftsmen of state constitutions

created , in part, the similarity between provisions." These provisions

were to be the basis of the militia provisions in the federal Constitution

and Bill of Rights.

When the draftsmen of the majority of the state bills of rights

wrote of replacing the standing army with a popular militia, they be

lieved it would remove a source of arbitrary military power from the

hands of the state governments and replace it with a military less likely

to oppress the people." They attempted to structure the political and

military balance in the new states by making the governments less

powerful and the citizens more powerful. The "right to bear arms” was

a more extreme and revolutionary manifestation of this restructuring.

By having a right to " bear arms," i.e., to serve in the armed forces of

the state, the people would have far greater military power than if the

militia were merely the preferred defense, for the state governments

would be unable to maintain a narrowly based standing army against

the interests of the people. Rather the people would rely on their

" right" to bear arms and demand that the defense force be broadly

based .

The " right to have arms" was an adjunct to the right of revolu .

tion . The right of revolution is the natural right of a people to over.

throw their government when that government no longer serves the

purpose for which it was formed . By the middle of the 18th century ,

Blackstone had recognized that the primary rights of Englishmen

"personal security, personal liberty, and private property" - could not

be maintained solely by law, for "in vain would these rights be de

clared, ascertained, and protected by the dead letter of the laws, if the

constitution bad provided no other method to secure their actual enjoy.

ment. "*** There were auxiliary rights in order to enable the subject to

preserve the primary rights, and,

The fifth and last auxiliary right of the subject ... is that of having

arms fortheir defense, suitablo to their condition and degree, and such

us aro allowed by law. Which ... is indeed a public allowance, under

31 1d. at 356 .

12 Id. at 376 .

38 R. Ruland, The Birib of the Bill of Rights 1776-1791 passim (1962 ).

** See ebo material on the discussion of obe United Sulos Constitution below .

36 Supre a - 3 at 140.
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due restrictions, of the natural right of resistance and self -preservation

when the sanctions of society and laws are fouod insuficient to restrain

the violence of oppression."

The provisions in the state constitutions granting a " right to bear

arms” were not intended to permit a public allowance of the right

of revolution. In the first place, the phrase "to bear arms” only

meant serving in an organized armed force ." In the second place , the

right of revolution, or at least a statement of the principle of that right,

was specifically contained in other sections of most state constitutions .

In the third place, the guaranty of the " right to bear arms” or similar

statements of preference for the militia was contained in that section

of the constitutions directly concerned with controlling the military

power of the state and not in the section recognizing the right of revo

lution .

When the Constitutional Convention met on May 14, 1787, it was

faced with some issues quite dissimilar to those which had troubled the

states. In the years during and immediately following the Revolution ,

the docuine of the natural right of revolution was an accepted part of

colonial political theory." After the Revolution, however, the need for

stable and orderly government grew , and the philosophy of rebellion

withered . " The fundamental problem facing the convention was not to

support and nourish a revolutionary situation, but to create a viable

federal government out of the jealous and independent states. One of

the major aspects of this problem was the creation of a national army.

The delegates to the convention feared that if the new federal govern .

ment could obtain sufficient military power, it could then impose its

will on the states and on the people.

The delegates, however, did not consider the new federal standing

army to be a danger to the states or the people since Congress would

have strict control over the appropriations for troops, and most del.

egates assumed that the standing army would be small." The Articles

of Confederation had left complete control of land forces in the hands

86 Supra 1.3 at 143-144.

97 See text at 0.1 , 0.20 and 2.3.

38 E. Douglas, Rebels and Democrats passin ( 1965 ) .

39 C. Becker, The Declaration of Independence 7-8 ( 1942) .

10 M. Jensen, The New Nation-A History of the United Sules During the Coalodera.
vioo 1781.1789 ( 1962 ) .

11 M. Farrand, II The Records of the Federal Convention of 1787 329 30 ( 1966 ) .
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of the states which raised them, and by 1788 the Army of the Con .

federation consisted of only 679 officers and men . “ The question of the

balance of military power between the states and the federal govern

ment was raised rather on the issue of federal control over the state

militia .

On August 18 , 1787, a motion was made in the convention to give

Congress the power “ to make laws for the regulation and discipline of

the Militia of the several States reserving to the States the appointments

of Officers." " Here the military power of the states was at stake. John

Dickinson asclaimed that “ we are come now to a most important matter,

that of the sword ... The states never would or ought to give up all

authority over the Militia. " " Oliver Ellsworth believed that “the whole

authority over the Militia ought by no means to be taken away from the

States whose consequence would pine away to nothing after such a sac

rifice of power . Supporters of the motion recalled how ineffectual

the militia was during the Revolution . They stressed the need for an

effective and centralized military ."

When the debate continued on August 23rd, Edmund Randolph

felt that the militia could be trusted to look after the liberties of the

people. He asked, "What dangers there could be that the Militia could

be brought into the field and made to commit suicide on themselves.

This is a power that cannot from its nature be abused, unless indeed

the whole mass should be corrupted ."*** Elbridge Gerry stated, when a

motion was made to allow the federal government to appoint the general

officers, that “as the States are not to be abolished, he wondered at the

attempts that were made to give powers inconsistent with their exis.

tence . " " James Madison replied : "As the greatest danger is that of

disunion of the States it is necessary to guard against it by sufficient

powers to the Common Government and as the greatest danger to the

U A. Commager, I Documents of American History 112-13 ( 7th ed. 1963 ) .

13 Supra a.41 at 365.

* Id . at 330 .

48 ld. at 33L

" IL

47 Id .

u ld . at 387. For a discussion of the relation of the militia to popular uprisings in

colonial America, see_P. Maier, Popular Uprisings and Civil Authority in Eighteenth

Century America , 28 Wm. & Mary Q. ( 3rd Ser. 1970 ).

« Supra n.41 at 388
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liberty is from large standing armies, it is best to prevent them by an

effectual provision for a good Militia." O

A compromise was reached whereby the federal government

would maintain a standing army plus have the authority to regulate and

call out the militia , and the states would have authority over the militia

except when it was called into federal service. The results of the com

promise appear in article I, section 8 of the United States Constitution

declaring that Congress shall have power :

To make Rules for the Government and Regulation of the land and

naval Forces ;

To raise and support Armies, but no Appropriation of Money to that

Use shall be for a longer term than two Years;

To provide for calling forth the Militia to execute the Laws of the

Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia , and

for governing such Parts of them as may be employed in the Service

of the United States, reserving to the States respectively, the Appoint

ment of the Officers, and the Authority of training the Militia accord

ing to the discipline prescribed by Congress;

Thus, a tentative military balance was achieved between the federal

government and the states.

Before the Constitution was ratihed , however, ils provisions were

debated before the state legislatures and in the press. The militia pro

visions were again argued in terms of the balance of military power

between the states and the federal government. Charles Pinckney ar.

gued for a federalized militia to give the federal government the power

to impose its will on the states :

The exclusive right of establishing regulations for the Government of

the Militia of the United States ought certainly to be vested in the

Federal Councils . As standing Armies aro contrary to the Constitutions

of most of the States, and the nature of our Government, the only

immediate aid and support that wecan look up to, in case ofnecessity,

is the Militia ... Independent of our being obliged to rely on the

Militia as a security against Foreign Invasions or Democratic Convul.

sions, they are in factthe only adequate force the Union possesses, if

any should be requisite to coerce a refractory or negligent Member,

and to carry the Ordinances and Decrees of Congress into execution .

This, as well as the cases I have alluded to , will sometimes make it

proper to order the Milica of one Stato into another. At present the

United States possesses no power ofdirecting the Militia, and must

depend upon the States to carry their Recommendations opon this sub

Bo'ld .
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ject into exocution ... To place thereforo a necessary and Constitu:

cional power of defense and coercion in the hands of the Federal

authority, and to render our Militia uniform and national, I am de.

cidedly in opinion they should have exclusive right of establishing

regulations for their Government and Viscipline , which the States

should be bound to comply with , as well as withtheir Regulations for

any number of Militia, whose march into another State, the Public

safety or benefit should require.61

Luther Martin , speaking before the Maryland legislature, argued

against the federalized militia as it would give the federal government

80 great a power that it could destroy the integrity of the states :

[ Through ) this extraordinary provision, by which the Militia, the

only defense and protoction which the State can have for the security

of their rights against arbitrary encroachments of the general govern

ment, is taken entirely out of the power of their respective States, and

placed under the power of Congress...It was argued at the Consti.

tutional convention that, if after having retained to the general govern .

ment the great powers already granted, and among those, that of rais.

ing and keeping up regular troops, without limitations,the power over

the Militia should betaken away from the States, and also given to the

general government, it ought tobe considered asthe last coup de grace

to the State governments ; that it must be the most convincing proof,

the advocatesof this system design the destruction of the State govern .

ments, andthat no professions to the contrary ought to be trusted: and
that

every State in the Union ought to reject such a system with indig.

nation, since, if the general government should attempt to oppress and

enslave them , they could not have any possible means of self
defense ...

Superimposed upon this debate over the balance of power between

the states and the federal government was the issue of the balance of

power between the people themselves and the new government. To as

suage fears that the new federal government would infringe upon the

rights of the people, the authors of The Federalist raised the factors of

militia, arms, and the right of revolution in describing how the new

government could be controlled. Federalist Number 28 mentioned the

right of revolution :

If the representativesof the people betray their constituents, there is

then no recourse left but in the exertion of that original right of self

defense which is paramount to all positive forms of government.53

And the military power of the states :

82

When will the time arrive that the federal government can raise and

maintain an army capable of erecting a despotism over the great body

81 Id . M at 118 19.

62 Id . at 208-09.

- The Federalist, No. 28 (Hamilton ) .

88-618 0-82--9
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of the people of an immenso empire, who are in a situation , through

the medium of their States governments, to take measure for their own

defense, with all the celerity, regularity and system of independent
dations ? 04

The 46th Federalist by Madison discussed the armed population and its

relationship to the militia and the central govemment:

Besides the advantage of being armed , which the Americans possess

over the people of almost every other nation, the existence of sub

ordinate governments to which the people are attached, and by which

the Militia officers are appointed, forms a barrier against the enter.

prises of ambition, more insurmountable than any which a simple

government of any form can admit. Notwithstanding the military

establishments in the several kingdoms of Europe, which are carried

as far as the public resources will bear, the governments are afraid

to trust the people with arms.s

Though the Constitution was ratified , the issue of the federal

militia was not resolved until adoption of the second amendment. Sev

eral of the states had suggested during their ratifying conventions that

a bill of rights be added to the United States Constitution . " When such

a bill of rights was debated in the First Congress, the militia amend.

ment was first reported out of committee of the House of Representa

tives reading :

A well-regulated Militia,composed of thebody of the people, being the

best security of a free State,the right of the people to keep andbear

armas shall not be infringed ; but no person religiously scrupulous shall

be compelled to bear arms.67

Several of the representatives objected to the provision excusing those

people “ religiously scrupulous” from bearing arms. Elbridge Gerry

stated that as the purpose of the militia “ is to prevent the establishment

of a standing army" it was "evident, that under this provision, together

with their own powers, Congress could take such measures with respect

to a Militia , as to make a standing army necessary. " This could be ac

complished by Congress using "a discretionary power to exclude those

from the Militia who have religious scruples." ** In such event, 80 many

citizens would attempt to avoid Militia duty on religious grounds that

a standing army would be necessary for national defense .

In any event the religious exemption from the militia was dropped

and the amendment in its final form read :

ld .

86 The Federalist, No. 46 (Madison ).

* For a study of the forces at work to create a bill of righra, supra 23.

87 1 Annals of Congress 77 &

* Id . at 778.79 .
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A well-regulated Militia , being necessary to the security of a free State,

the right of the people to keep and bear Arms, shall not be infringed . '

From the debates it seems clear that the intent of Congress in pass

ing the second amendment was to prevent the federal government

from destroying the state militia . Pinckney would keep a defense

force uniform and at the disposal of the federal government. Martin

was assured that the federal government would not emasculate the states

and leave them at the mercy of federal troops. The " right to bear arms"

was a corporate right used to insure that a desired balance between

liberty and authority within the union would be maintained.

Attempts were made to include a personal right to have arms in

the Bill of Rights. Sam Adams introduced a bill in the Massachusetts

legislature that the state support an amendment holding that the “ Con

stitution be never construed to authorize Congress to ...

people of the United States, who are peaceable citizens from keeping

their own arms. " *° New Hampshire supported a provision that “Con.

gress shall never disarm any citizen unless such as are or have been in

Actual Rebellion ." . Though these provisions were never adopted, they

indicate that there has never been any absolute “ American " philosophy

on the right to bear arms. This confusion arises from America's situ .

ation of being a frontier nation created out of revolution and espousing

e belief in revolution but which also desires and needs to create an or.

derly social and political structure .

The result has been the use of the concept of the right to bear

arms to support several different, and often contradictory, theories of

the relation of armed citizens to the government. The judicial opinions

of the courts of the various jurisdictions in the United States best exem .

plify this situation

prevent the

IV . RELEVANT COURT DECISIONS

A. State Courts

The first pronouncement on the right to bear arms was by a Ken.

tucky court in Bliss v . Commonwealth . The court held that "the right of

** U.S. Const. Amend. Il.

60 Pierce & Hale, Debates of the Massachusetto Convention of 1788 86-87, quoted in

Feller and Gotting. The Second Amendment: A Second Look, 61 Nw. U. L Rev. 47 (1966 ) .

al' Feller and Gotting, The Second Amendment : A Second Look, 61 Nw. U. L Rev. 59
( 1966 ) .

~ 2 Ky. 90 ( 1822 ).
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the citizens to bear arms in defense of themselves and the State must be

preserved entire , " and all legislative acts “which diminish or impair it

as it existed when the Constitution was framed are void ." 's Thus an act

prohibiting the wearing of concealed arms was declared void. This

point of view which considers the right to bear arms as absolute , un

abridgable, and personal is rare. Most cases follow the reasoning of a

Texas court which asked “ How far personal liberty may be restrained

for the prevention of crime."

A few states adopted the thinking of the early Tennessee case of

Aymette v. States which held that the right to bear arms was a right of

the people to enable them to rise up and defend their rights against an

oppressive government. This concept was similar to Blackstone's pre

sentation of the right to bear arms as a public allowance of the right of

revolution. Courts holding this theory consider that, as the right is by

public allowance, the state can regulate the use of arms to insure the

public peace and welfare. This position was well presented by the

Arkansas court in Haile v. State :

The constitutional provision sprung from the former tyrannical prac.

tice, on the part of governments, of disarming the subjects, so as to

render them powerless against oppression. It is not intended to afford

citizens the means of prosecuting, more successfully, their private
broils in a free government. It would be a perversion of its object,

to make it a protection to the citizen, in going, with convenience to

himself, and after his own fashion, prepared all time to infict death

upon his fellow citizens, upon the occasion of any real or imaginary

66

wrongs.67

While most courts have not attempted to counter the assertion of the

right of revolution, an earlier Arkansas court had stated in State o .

Buzzard® that such a right was unnecessary under a free, republican

government which could be changed at the will of the people.

The Aymelte line of cases is perhaps truest to the intention of the

draftsmen of the state bills of rights. The right to bear arms was a

means of preserving the liberty of the people by balancing the military

power in the hands of the state by military power in the hands of the

63 Id. at 91.

04 English v. State 35 Tex. 437, 477 ( 1872 ) .

03 2 Tenn. 154 ( 18-10 ) .

86 38 Ark. 564 ( 1882 ) .

67 Id. at 566 .

* 8 4 Ark . 18, 24 ( 1843 ) .
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people. The desire to maintain such a balance has had a long history

dating from feudal times, through the English revolution to the present

day. Such thinking, however, is rare in judicial opinions. Similarly rare

is the unitary concept of society and government expressed by the Kansas

court in City of Salina v. Blakesly.cº

The provision ... that 'the people bave the right to bear arms for their

defense and socurity' refers to the people asa collective body. It was

the safety and security of society that was being considered when this

provision was put into our Constitution .... The provision in question

applies only tothe right to hear arms as a memberof the StateMilitia,

or some other military organization provided for by the law.70

Such thinking indicates belief that there is no need to provide for a

military balance within the political and social structure when that

structure is responsive to the people.

Most state courts have never spoken of the right to bear arms in

the sophisticated terms of political balance, but rather treated the right

as synonymous with the right of self -defense. In 1950 an Illinois court

warded in the construction of an arms control statute that it is aimed

at persons of criminal instincts, and for the prevention of crime, and

not against use in the protection of person or property.971 In Andrews

0. State," a dissenting judge found that "the right exists only for the

purpose of defense: and this is a right which no constitutional or legis

lative enactment can destroy. " The dissent in the Oklahoma case of

Pierce v. Slate " proclaimed— “ From time immemorial, the home, be

it ever 80 humble, has been sacred — the castle of the occupant - with

the right to repell [ sic] invasion or any trespass . "

Answers to such claims vary from the flat declaration in Buzzard

that individuals have surrendered the right of self -defense to the 80

ciety as a whole, to the more moderate holding in Andrews that "every

good citizen is bound to yield his preference as the means to be used, to

the demands of the public good ." ** A Michigan court put forth a novel

answer saying that the state's power is “ subject to the limitation that

its exercise be reasonable (and does not result] in the prohibition of

69 70 Kan 230, 83 P. 619 ( 1905) .

10 ld . at 23132, 83 P. at 620.

11 People v . Lisa, 406 DL 419, 424, 14 N.E2d 320, 323 ( 1950 ) .

12 50 Tean . 165 ( 1871) .

15 275 P. 393, 397 (Okla. Crim . Cl. App. 1929 ) .

14 50 Tear 165, 193 ( 1871 ) .
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71

thosc arms which, by the common opinion and usage of law -abiding

people, are to be kept for ) protection of person and property .'

These debates over the issue of the right of self-defense, though of

primary interest today, have little relation to the intent of the drafts.

men of the Bill of Rights. The right of self -defense has had a long

history ; but its history was parallel to, not connected with, the right to

bear arms. The use of the right of self -defense to support a right to

bear arms is of modern usage. Nevertheless, its modernity does not

affect its relevance . The concept is the supreme law in several states of

the union, and is a concept to be considered by any legislature hoping

to pass restrictive arms legislation.

The confusion in the state courts over the right to bear arms is

paruy due to the judicial process itself. A court generally does not

base its decision on political theory but considers the facts of the par

ticular case before it . If a court feels a particular restrictive arms stat

ute to be necessary and fair, and if the facts of the case before it are

favorable, then the court will uphold the statute using wbatever lan .

guage and doctrine is required to so hold. If the statute appears unfair,

if the times are unfavorable, or if the factual situation is difficult, then

the court will use the language and doctrine necessary to overturn the

statute. For example, a Florida court stated in 1912 that the right to

bear arms " was intended to give the people the means of protecting

themselves against oppression and public outrage, and was not designed

as a shield for the individual man . Fifty years later the court de

clared that “doubtless the guarantee was intended to secure to the peo

ple the right to carry weapons for their protection ."?? Similar situations

have occurred in several states. " The development of federal doctrine,

however, has followed a more constant and evolutionary course .

1976

B. Federal Courts

Cases concerning the second amendment arose in the federal

courts only after the Civil War. The first of such cases, U.S. v. Cruick

76 People v. Brown, 253 Mich. 537, 541, 235 N.W. 245, 246 ( 1931 ) .

76 Carltop v . Stale , 63 Fla. 1 , 9, 50 So. 486, 488 ( 1912 ) .

77 Davis r . Stale , 146 So.2d 892, 893 ( Fla. 1962 ) .

78 CJ. Slale v . Buzzard, 4 Ark. 18 ( 1843) ; Wilson v. State, 33 Ark. 557 ( 1878 ) ; Haile

v. State , 38 Ark . 564 (1892 ) ; City of Akron v. Williams, 172 N.E.2d 28 (Mun Cl Akron,

Ohio 1960 ) ; City of Akson v. Williama 177 N.E2d 802 (CL App. Ohio 1960 ) , affd without

opinion, 172 Ohio SL 287, 175 N.E2d 174 ( 1961).
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shank,” implied that there was a personal right to bear arms upon

which Congress could not infringe. The central point of the opinion,

however, was to state that the second amendment did not apply to state

governments, and such governments could pass whatever legislation

they desired without fear of federal sanction .

Cruickshank was not directly concerned with the right to bear arms

or the militia, but with civil rights legislation . The first federal case to

be directly concerned with arms was Presser v. Illinois. Presser was

convicted for leading a military parade in violation of an Illinois stat

ute which forbade such parades by any group but the state militia.

Presser claimed that the Illinois statute was in violation of the second

amendment. The court relied on Cruickshank in stating that the

" amendment is a limitation only upon the power of Congress and the

National Government, and not upon that of the States," $1 but added a

restriction upon the State's power:

It is undoubtedly true that all citizens capable of bearing arms con

stitute the reserved military force or reserve Militia of the United

States as well as of the States; and , in view of this prerogative of

the General Government, as well as of its general powers, the States

cannol, even laying the constitutional provision in question out of

view , prohibit the people from keeping and bearing arms, so as to

deprive the United States of their rightful resource for maintaining

the public security , and disable the people from performing their duty

to the General Government

This principle harkens back to the citizen army of Saxon times and had

liule relevance in 1886. It was understandable, however, that only

twenty years after the Civil War, the Supreme Court would be con

cemed with state attempts to weaken the central government by with

holding arms and troops from national service. Nevertheless, the

restriction is å complete reversal from the aims of the draftsmen of the

Constitution and Bill of Rights which was to restrict the military power

of the central government and give the state more leverage.

On one subject Presser was quite clear ~ there was no right to band

together in paramilitary organizations:

Military organization and military drill and parade under arms are
subjects especially under the control of the government of every

91 92 U.S. 542 ( 1874 ) .

116 U.S. 252 ( 1886 ) .

81 Id . at 261

u'ld. a 265 .
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country . They cannot be claimed as a right independent of law . Under

our political system they are subject to the regulation and control of

the State and Federal Governments, acting in due regard to their re

spective prerogatives and powers."

Thus, whatever right to bear arms was recognized , that right was

limited to arms and organizations that did not threaten the security of

the government. The court did not approve of an armed population as a

balance to governmental power.

For many years after Presser the issue of the second amendment

appeared in federal courts only in reaffirming the Cruickshank holding

that the second amendment did not apply to the states ." In the 1930's

Congress passed two laws, the Federal Firearms Act® and the National

Firearms Act,am to control commerce in certain types of dangerous

weapons. Both acts were attacked in court for being in violation of the

second amendment. In upholding the National Firearms Act, the dis

trict court held in United States v. Adamsº that the second amendment

"refers to the Militia , a protective force of government ; to the collective

body and not individual rights .” This language was quoted verbatim by

another district court in United States v. Tot in upholding the Federal

Firearms Act . Neither court went into the problem of the extent to

which the collective right could be regulated, but both made clear that

no personal right to own arms existed under the federal Constitution.

The issue of regulating the collective right arose in United States

v . Miller ' in which the Supreme Court held that as long as the weapon

regulated did not have a direct relationship to the arms used in main

taining a well -regulated militia, they could be controlled :

In the absence of any evidence tending to show that possession or use

of a 'shotgun having a barrel of less than eighteen inches in length

at this time has some reasonable relationship to the preservation or
efhciency of.a well-regulated Militia, we cannot say that the Second

Amendment guarantecs the right to keep and bear such an instrument.

The difficulty with such an interpretation is that were a weapon to bave

83 Id . at 266-67.

84 Miller v. Texas 153 U.S. 535 ( 1894 ) .

88 15 U.S.C.A 901.909 .

86 26 U.S.C.A. 5801-5862.

o 11 F. Supp. 216, 219 ( S.D. Fle . 1935 ) .

88 28 F. Supp. 900, 903 ( D. Conn . 1939) ; rev'd on other groanda, 319 U.S. «Q3 ( 1943) .

89 307 U.S. 174 ( 1939 ) .

50 ld. at 178 .
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such a " reasonable relationship " it would be a protected weapon under

the second amendment. The circuit court in Cases v. United States."

recognized this problem saying: “ But to hold that the Second Amend.

ment limits the federal government to regulations concerning only

weapons which can be classed as antiques or curiosities, -almost any

other might bear some reasonable relationship to the preservation or

efficiency of a well-regulated militia unit of the present day,-is in ef.

fect to hold that the limitation of the second amendment is absolute."193

The court also recognized that such an interpretation would prohibit the

federal government from prohibiting private ownership of heavy weap

ons " even though under the circumstances of such possession or use it

would be inconceivable that a private person could have any legitimate

reason for having such a weapon ."93 The court then decided it would

be impossible to formulate any general test to determine the limits of

the second amendment and each case would have to be decided on its

individual merits .

The federal courts have interpreted the right to bear arms con

tained in the second amendment very narrowly. The right exists only

to the extent that the arms are required for a well-regulated militia.

Since Presser, however, the second amendment has been interpreted

as a source of federal power and not as a protection of state power.

The need for the old military balance between state and national

governments had disappeared, and the federal courts no longer recog.

nized its existence .

Similarly, the federal courts no longer recognized the need for a

military balance between the population and its government. Rather,

the courts have held that the interests of order and stability must be

balanced against the need for revolution , and such interests may out.

weigh any need for the right of revolution. Thus, there could also be

restrictions on other, subsidiary natural rights such as the right to bear

arms. As Justice Vinson said in Dennis v. United States" in upholding

the Smith Act:

That it is within the power of the Congress to protect the government

a1 131 F2d 916, ( let Cir. 1942 ) ; cert. den. sub. nom . Cases Velasquez v. United States,

319 U.S. 770 ( 1943 ) ; rehearing denied, 324 U.S. 889 ( 1945 ) .

92 1d . at 922

03.12

* 341 US. 494 ( 1951 ) .



128

CHICAGO -KENT LAV REVIEW

need

as th

band

more

less

of the United States from armed rebellion is a proposition which

requires little discussion. Whatever theoretical merit there may be to

cho argument that there is a “ right " to rebellion against dictatorial

governments is without force where the existing structure of the govern .

ment provides for peaceful and orderly change. We reject any principle

of governmental helplessness in the face of preparations for revolution,

which principle, carried to its logical conclusion , must lead to anarchy. "

Even thought the right of revolution has never been recognized by

the courts of the United States, armed rebellion has been—and still is

an important part of the American political tradition. From the early

Republic to the present day dissident elements who have not been able

to achieve their goals within the political structure have resorted to

arms as a final resort." In many instances, such elements have been

punished as rebellious or treasonable, but in others the use or threat

of violence has forced the political structure to compromise with the

dissidents. Though not protected by the Constitution, this use of arms is

the most important and relevant use of arms today.

V. CONCLUSION

Regardless of the long history of violence and assassination in

the United States, the right to bear arms has remained closely and

jealously guarded. This right appears to provide the individual with

the means of protecting himself against other individuals and of pro

tecting himself against his government. The maintenance of a military

balance within the political structure was the genesis of this right, and

the desire to continue such a balance will promote its continuation . The

right to bear arms supports man in his fear of being defenseless in the

face of personal danger or oppression.

The possibility, however, of maintaining a military balance within

a political structure has become smaller as society has become more

complex and warfare more destructive. In the words of Roscoe Pound:

In the urban industrial society of today a general right to bear efficient

arms so as to be enabled to resist oppression by the government would

mean thatgangs could exercise an extra -legal rule which could defeat

the whole Bill of Rights.97

Thus, after over three centuries, the right to bear arms is becoming

anachronistic. As the policing of society becomes more efficient, the

58 ld. at 501.

Do See R. Ginger, Age of Excem ( 1965 ), and references cited therein.

87 R. Pound, The Development of Constitutional Guarantees of Liberty 91 (1957 ) .
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need for arms for personal self -defense becomes more irrelevant; and

as the society itself becomes more complex, the military power in the

hands of the government more powerful, and the government itself

more responsive, the right to bear arms becomes more futile, meaning.

less and dangerous

John Levin . " The Right to Bear Arms : The Development

of the American Experience ." Chicago Kent Law

Review , Fall-Winter 1971 .

Reprinted with permission .



130

Standing Aumics And Aidil ( iti ne:

An Historical Analysis cof The

Second Amendment

By Roy G. WEATHERUP

I. Introduction : Guns and the Constitution

As a result of a steadily rising criinc ratc in recent years, a sharp

public debate over the merits of federal firearms regulation has

Jencloped. " Crime in the streets" has become a national preoccupa

hun; politicians cry out for " law and order"; and the handgun has

biume a a target of altcntion . The number of robberies jumped from

135,000 in 1965 10 376,000 in 1972 , whilc niurders cominiiled by guns

Hol up from 5,015 to 10,379 in the same period , and the proportion

ar cases in which the nuurder weapon was a firearm rose from 57.2 pcr

(11 10 65.6 percent.' The recent attempt on thic life of l’resident Ford

ia S: cramento by an erstwhile inember of the " Manson Ging " scrves 10

bezplaten the terror of a nation already stunned by the assassinations

: t Jolin F. Kennedy, Martin Luther King and Robert F. Kennedy, and

** maining of George Wallacc. Many peoplc assert that these trage

15 could have been prevented by keeping the murder weapons out

Wc hands that used thicm . Others vehemcntly dispute this claim .

The free flow of fircarms across stale lines has undermined the

t :Jitional view of crime and gun control as local problems. In Now

1.:k Ciry , long noted for strict regulation of all types of weapons, only

Vincent of the 390 homicides of 1960 involved pistols, by 1972, this

importion had jumped to 49 percent of 1,691 . In 1973 , there were only

: !.600 lawfully possessed handguns in the nation's largest city , but

palce estimated that there were as many as 1.3 million illegal hand

( ...), mostly imported from southern states with lux laws. These sta

Įive credence to the arguments of proponents of gun control that

...! action is needed , if only to inake local laws enforcible .

The great majority of the American people now supper! rigidirik:

oog til at landguns and rilles. When the Gallup Poll asked the

W .... 1972 Stanford University : Member of the California Bir.

1. U.S. HURTAU OF THE CONSUS, Sra'listic L AUSTRUCT OP: 71 !!! " JA ::u . Sratis:

'De 147 SI . ( 9 51 ch . 1974 ) .

2. N.Y. Times, 1 )«c . 2. 1973. 1 , at 1. col . 5 (city ed . ).
!
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question: "Do you favor or oppose registration of all ſircarms?" in a

rccentsurvcy, more than two-thirds (67 percent) favored the concepe.

Thrilc 27 percent opposcd it, and 6 percent had no opinion. Even du.n.

owners endorsed registration by a margin of 55 percent to 39 perces:

with 6 percent undecided . Yet, although the intensity of belief is wr

doubiedly far stronger in the minority than in the majority Comisiin

has remained Jormant.' The zeal of those individuals dedicated in this

preservation of the "right to keep and bear arms" in its present foran

cannot be doubicu.

American history has often scen social and political proble ::

transformed into constitutional issues . The gun control issue is no

cxccption 10 this phenomenon, and particular allention has hain

focused on the Second Amendment to the United States Constiturinn.

which provides : “ A well rcgulated Militia , bcing, necessary to the serie

rily of a free State , the right of the people to keep and bear Arms, sha!!

not be iníringud ."

Proponents of guin control scize the phrase " il well rcgularios

Militia " and find in it the sole purpose of the constitutional guarantee.

They therefore assert that " the right of the people to keep and bear

Arms" is a collective right which protects only menibers of the orgin

izod militia, c.8 . , the National Guard, and only in the performance of

their dutics . It is their belief that no one clse can claim a personal right

3. I..A . Times, Junc 5, 1975, § 1 , al 29, cul . I.

4. Congressional Icthardy cannot bc alıributed to a lack of proposed legislation.

Al every session of the Congress, as nuniber of bills for the control of handguns and ollier

wc: niy are introduced, only to be shunted to commilice and never heard from again.

liur cxaniple , thc following is only a partial listing of prolícied statutes for the line

Session of the 941h Cungicss: S. 750 was introduced by Senator Harl (Mich .) 10 prohibit

the importation , manufacture , sale , purchase, transfer, roccipi . possession or transpardo

liun of handguns unless authorized by federal or stalc authorilics, S. 1477. introduced by

Senator Kennedy (Mass. ) and known is the Federal llindgun Control Act of 1975 is

bassilly a fegistrillion and licensing statuic. I would prohibit the privalo sale or

manufacture of handguns under six inches in length . ( Boch bills are currently pending in

the Scoale Judiciary Subcommillu on Juvenile Dilinquency . )

S. 1880. authored by Senator Rayh ( ind. ) was passed by the Senaic by a vulc of 68

10 25, only lo dic un the floor of the Ilouse of Representatives. Entitled the Viulent

Crime and Kimcil Olſendes Act of 1975 , it would have provided inchisional penallie's

for fclonics cummilled with fircarms, and rcquired thic prompt reporting of thoſe of fire .

arins by licensees.

In addition , there is a major bill pending in thc House of Representative which is

noi duplicules in tlic Scnalc. 11.R. 2381 would prohibit the importition and manufacture

of holluw.point bullois. This will is now pending in the Ilouse .Ways and Means

Comimilice as well as in the lluuse Inicrslale and Foreign Conincicc Cunnmilice.

5. Soc. 6.8., Koxe v. Wadc, 410 U.S. 113 ( 1973 ) ( the question us abortion ) ;

Schechter Corp. v. United States, 295 U.S. 495 ( 1935 ) ( 11 :c New Deal's National

licovery A.lmimiseosioon:! ; Docil Scoll v , Safari, 60 U.S. ( 19 Ilow. ) 39.) ( 1857 ) lille

Odos si... or : 8 COOOO??. !.
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Do keep and bear arms for any purpose whatsocver, criminal or other

wisc.

Opponents maintain that having guns is a constitutionally pro

tected individual right, similar to other guarantees of the Bill of Rights .

Sonie hold this right to be alsolute , while others would allow reasonable

restrictions , perhaps cvun licensing and registration. Still others would

limit the protection of the Second Amendment to individuals capable

of military service and to weapons uscſul for military purposes. The

cssential characteristic of the individualist " interpretation, as opposed

10 the " collectivist " view , is that the Second Amendment precludes, to

some extent at least, congressional interference in the private use of

firearms for lawful purposes such as target shooting, hunting and self

defcnsc.

It is one of the ironies of contemporary politics that the many of

the most vocal supporlers of " law and order " arc persistcrit critics of

federal fircarins regulation. " Guns don't kill people; people kill

people" is their philosophy. Firearms in private hands are vicwed as

a means of protecting an individual's life and properly, as well as a face

lor in helping to preserve the Republic against foreign and domestic

eneinics. Whereas strict constructionism is often the preferred doc

trinc in interpreting the constilutional righis of criminals, such a nar.

row view of the Second Amendment is unacceptable. Far from being

narrowly construcd , thc Second Amendment is held out to be a bulwark

of human freedom and dignity as well as a means of saſuguarding the

rights of the individual against cncroachment by the federal govern

: ment. It thus becomes a weapon in the arsenal of argument against

gun control , and cach new proposal is said to infringe upon the rights

of the people to keep and bear armis .

The clash between " collectivisi" and " individualise" interpretations

of the Second Amendment has not been definitcly resolved . Even

members of Congress believe that their power to regulate fircarms is

limited by the existence of an individual right to have, to hold , and to

use them . Scnator Hugh Scott , Republican of Pennsylvania, writes in

Guns & Amino magazine: " As my record shows, I have always de.

ſended the right-10 -bear -arnis provision of the Second Amendment. I

liave a gun in my own home and I certainly intend to keep it."

There has been very little casc law construing the Second Amend .

ment, perhaps because there has been very little federal legislation on

the subject of firearms. This may change, and it may become neces.

sary for the Supreme Court to rule upon constitutional challenges to

federal statulcs bascd on the Second Amendment. Even before this

:

:

no

6. Sivil, Leuiting: Somallos camins Gun Luw Alishihe!, Mar. 1970 CUNS I AMMO .,

46, 47.
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Lucurs , it would be helpful to dispel thc uncertainties that exist in Col..

gross about the extent of federal legislative power.

In order to determinc accurately the intended meaning of the

SecondAmendment, it is necessary to delve into history. It is noccs.

sary to consider the very nature of a constitutional guarantec — whether

it is an inherent , fundamental righi , derived from abstract human

nature and natural law or, abcrnatively, a restriction on governmental

power imposed after experience with abuse of power.

Historically, the right to kcep and bear arnis has been closel;

intcrtwined with questions of political sovereignty, the right of reso.

lution, civil and military power, military organization, crimc and

personal security. The Second Amendment was written neither

by accident nor without purposc ; it was the product of centuries of

Anglo -American Icgal and political experience. This developinent will

bu cxamined in order to determine whether the " collectivist " or " indi.

vidualist " construction of thc Sccond Anicndment is corfcct . ?

II. The Evolution of British Military Power

Victorious at the Battle of Hastings in 1066, William the Conquer.

-or was able to assert personal ownership over all the land of England

and sovereignty over its people . All power cmanated from the King .

and all personsheld their property and privileges at his sufferance .

Feudal society was organized along military lines in 1181. King

Henry 11 , great grandson of the Conqueror, issued the Assize of Arms,

which forinalized the military duties of subjects. The first three articles

of the decrec specify what armament each level of society is to main .

lain--ranging from the holder of a knight's fce, who must equip him .

self with a hauberk , a helmet, a shicld and a lancc , down to the poorest

freeman armed only with an iron headpiece and a lancc . Thc phi

losophy of the law is expressed in the fourth article, which is as follows:

Moreover, let cach and every one of them swear that beforc

thc fcast of St. Hilary he will possess these arms and will bcar ·

allegiance to the lord king, Henry, namely the son of the Empress

Maud, and that he will bcar these arms in his scrvicc according

to his order and in allegiance to the lord king and his rcalm . And

let none of those who hold these arins sell them or pledge them

or offer them , or in any other way alienale them ; ncither let a lord

7. For an carlier article which discusses the " collectivise" versus llie " individual.

ise" approach iu llic Second Amendmeni, see füller & Colling. The Second amenilment:

A Second Iwok. 61 Nw. U.I .. R1V. 46 (1966-67 ). The authors conclude : " The 'ricilie ol

the people sclers to the collective right of the body politic of cach stale to be under the

protection of an indepenılent, effective state militia ". Id . at 69. (citation onilled ). But
see Ilays, The Riglie 10 Beur Arms, a study in Judicial Misinterpreturion, 2 Wm. &

MANY L. KĽV. 381 ( 1960 ). Ilays contends that the righl to bear arms is an individual
one.
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.

in any way deprive his men of thuni ei !!!!! E ..... il . , cin!

surcly or in any other manner. '

The semainder of the statute prescribes rulcs and p :occuüres gouching

:: its administration. The Assizc of Arms marked the beginning of the

militia system ; its clear purpose was to strengthen and maintain the

King's authority.

In 1215 , the rebellious Norman barons forced King John to sign

the Magna Carta , a docunient justly regarded as the foundation of

Anglo - American freedom . The Great Charter consists of sixty- three ar

ricles which set forth in great detail certain restrictions on thc King's

prerogativc. Its introductory article concludes, “ Yc have also granted

to all the free men of Our kingdom , for Us and Our heirs forever, all the

lihertics underwritten, to have and to hold to them and their heirs of Us

and Our heirs." ! Implicit in this statement is the fact that sovereignty

is Jceined to be vested in the office of kingship, and that the King is

restricting his powers in favor of his subjects. Roscoc Pound makcs

this comment on the Magna Carta :

The ground plan to which the common -law polity has built

ever since was given by the Great Charicr. It was not mercly the

first altcmpe io pui in legal tcrms what becaine the leading ideas

of constitutional government . It put them in the form of limita

tions on the exercise of authority, not of concessions to frec human

action from authority. It put them as legal propositions , so that

they could and did conic to be a part of the ordinary law of the

land invoked like any other legal precepis in the ordinary course

of orderly litigation . Morcover, it did not put them abstractly. In

characteristic I nglish fashion it put them concretcly in the form of

a body of specific provisions for present ills , not a budy of general

declarations in universal Ierms. Hercin, perhaps, is the secret of

its enduring vitality.10

Centuries were to pass bcforc an English sovereign would again pro

clain the doctrine of unrestricted royal power which William the Con

queror had cstablished by force of arms, and which King John had lost

in the sanie manner.

Even thouglı medieval England had not yet developed firearms,

the government found it necessary to severely restrict such wcapons as

did exist . In 1328 Parliament passed the celebrated Statiile of North

hampton, which made it an offense to ride armed at night, or by day

in fairs , markets, or in the presence of king's ministers."
11

8. Till: A.S $ 121. OF ARNS, I 4 ( 1181 ) , in 2 EiNCLISHI HISTORICAL DOCUMENTS 416

( 1) . Douglas & Cà . Circeniway cd. 1953 ) .

9. MAGNA CARTA : TEXT AND COMMUNTARY 34 (A.E.D. Howard cd. 1961) .

10. R. POUND, Tir. DEVELOPMENT OF CONSTITUTIONAL GUARANTELS OP LIUERTY

18-19 ( 1957 ) .

11. STATUTE or NORTHILIAMITON , 2 Edw . 3, c.3 ( 1328 ).
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* Thic fifteenth century dynastic striiggle known as the War of

Roses virually destroyed the feudal system , and prepared the way for

a new consolidation of royal power beginning with the coronillion of

Henry Tudor as King llenry VII in 1485. The Tudors maintained a

large degree of national unity. Their task was made casier by practi.

cal applications of gunpowder. The royal cannon made resistance los

the nobility futile .

Perhaps because of the weakness of their hereditary clains, this

Tudor monarchs attempted to control and manipulate Parliamer :.

rather than assert the royal prerogiltive in dcfiance of Parliament. It

was even admitted that Parliament could regulate the succession tollie

thronc, acting in conjunction with the reignin : monarch , of course. In:

the reign of Elizabeth , it was declared to be high treason to diny

that Parlianient and the Queen could "makc laws and statules of surli

cient force and validity to limit and bind the crown of this realm , and

the descent , limitation, inheritance, and government thercof." **

The long war with the lapsburg Empire that began at the line

of the Spanish Armada contributed to an upsurge of national sentiment.

Faith in the English militia was vindicated as free men had held their

own against the massive, professional standing armics of thc Spanish

King. Englishmen came to believe the militia was the best security

for their country and their liberties.

At the death of Elizabeth I in 1603, King James VI of Scotland

ascended the English throne as James 1. The advent of the flouse of

Stuart marked the beginning of a century of religious and political

struggle between Crown and Parliament. Out of this struggle, whirl

we know as the English Constitution cmicrgcu. The monarchy was

finally and firmly restricted , but prescrved, the supreniacy of Parliite

nient was cstablished, the coinmon law becanic a strong , independent

force, and the libcrtics of the people were encascd in a Bill of Rights.

Although a model constitutional monarch in some respects, in the

rcalm of pulitical thcory, Janics I challenged the sensibilities of the

nation . He boldly proclaimed the divine right theory of government

that kings hold their thrones by thic will of God alonc, and not by th :

will of peoples or parliaments. Typical of his sentiment are these er

ccrpts from his speech 10 Parliament on March 21 , 1610:

The State of MONARCHITE is uic sprcmcst thing upon curth :

For Kings are not oncly GODS Licuionants upon carili , and sit

upon GODS throne , huicven by GOD hiinsullu tlicy are called
Girls. In thc Scriptures Kings arc called Cious , and so their

power after a certainc relation compared to the Divine Power .

The King concluded that “ lo disputc what GOD may doc, is blus .

. .

12. Treasons Act, 13 Lliz 1 , c. 1 ( 1571 ) .

88-618 0-82--10
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1phcnic," and thus it is ' sedition i:. Sutjeris, . ..

maydo in the livight of his power. " " ' llere was a King, ivi 1 :!!! ...]

L' by any human law.

Neither the legal profession nor Parliament was willing to accept

such a boundless royal prerogative. Having grown up in the civil law

tradition of Scotland, James I was indifferent to the cominion law, but

the English lawyers argued that, while the King had many privileges

al conimon law , he was limited by and subordinatc to il . When James

I asscried that Parliament cxisted only by " the grace and permission

of our ancestors and us," " thc House of Cominons passed the famous

Protestation of December 18, 1621 , which asserted :

That the Liberties, Franchises, Privileges und Jurisuiciuns ul 1'81

liameni, are the ancient and undoubted birthright and inl:crilancs

of the subjects of England; and that the arduous and urgent affairs

concerning the King, Slate and dcfcnce of the realm , and of the

Church of England , and the making and maintenance of law's, and

redress of michicks and grievances, which daily happen within

this realnı, are proper subjccis and malicr of counsel and debate

in Parlianiunt : and that in the handling and proceeding of those

businesses every member of the llousc hath , and of right ought to

have, Frecuoni of Speech, to propound, trcal, reason and bring

10 conclusion the same.

Thc King's response was to walk into the House of Commons and to

tcar from the Journal the page containing these words.

The leading legal theorist of the time was Sir Edward Cukc, whose

writings and leadership were iu cnhance the prestige of the common

law , and bring it into alliance with Parliament against the monarchy.

In response to an inquiry from James I , Cokc and his colleagues

dcclarcd :

That the king by his proclamation cannot create any offcncc which

was not an offence before , for then he may alter the law of the

land by his proclamation in a high point ; for if hc may crcaic an

offence where none is, upon that ensues finc and iinprisonment

. ; That the King hath no prerogative, but that which the law

of the land allows him . ..."

The common law courts asserted jurisdiction to inquire into the legality

of acts of scrvants of the Crown, and thus began the doctrine of the

: rule of law.

In response to thc wars waged by James I's improvident heir,

Charles I , Parliament cnacted thc Petition of Right in 1628 , inspired

15

.

13. KING JAMES I , 'Tur. WOKXES OF TIL Most lligu AND MIGINIL PRINCE JAMES

529, 531 ( 1616) .

14. I PARL. I list. ENG. 1351 ( 1621 ) .

IS. Id . at 1361 .

16. 7 TIF. REPORTS OF SIR EDWARD COKE, KNT 76 (G. Wilson trans. 1777) .
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'and drafted largely by Cokc. The petition was an assertion of the

power of Parliament and the common law , and contained a long lise

of grievances. The abuses of the King's military power-billering .

martial law, imprisonment without trial , and forced loans- were partic.

ularly resented . Charles I had no choice but to sign the petition, since

he needed revenues from Parliament, but he secretly consulted his

judges who assured him that his signature would not be binding. Sown

afterward , in 1629, the King dissolved Parliament and began the long

period of personal rule which was to end in the Great Rebellion.

Charles I was short of moncy, and revived an ancient tax; his

judges upheld the legality of this action in the famous Ship Money cirse

of 1635. The King also wished to strengthen the Church or England .

the mainstay of the monarchy. The ccclesiastical canons of 16 :0

cmphatically affirnicd thc theory of Divine Right of Kings and , in addi.

tion, promulgated the doctrine of nonresistance :

For subjects to bear arms against their Kings, offensive or de

ſunsive , upon any proience whatsoever, is ill least lo resist the

powers which are ordained of God; and though they do not invade

but only resisl , St. Paul Iolls them plainly they shall i'cccivo 10

themselves damnation . ' ?

This doctrine of "nonresistance" was to have an important role in

religion and politics in both England and America, for the next century

and a half.

Faced with a Scottish rebellion , Charles I was forced to suminon

the English Parliament in 1640 in order to obtain the resources neccs.

sary to put down the insurrection . After eleven years of personal

royal government, Parlianient trusted ncither the King nor his lead .

ing minister, the Earl of Sıraſford . Parliament demandid a wide

array of religious and political concessions, including the removal oi

Strafford as governor of Ireland and the disbanding of the strong army

he had created there. When the King acccded to these demands, Ireland

rebelled .

Charles I was now desperate . Scotland and Ireland were in open

rebcllion, and the Parliament of England was dominated by the King's

enemies. The King had made nuincrous concessions , but to no avail.

Strafford wanted to bring John Pym , the parliamentary Icador, lo trial

for treasonable dealings with the Scottish army invading England , but

Pym struck first with a bill of attainder against Strafford . The main

charge was the creation of a powerful army in Ireland for the purpose

of crushing opposition in lingland. The bill of altainder passed, and

the King was forced to send his ablest servant 10 thic scaffold in 1641.

17. Constitutions and Cannons Ecclesiastical, Trealed Upon by thic Archbishops of

Canicibury and York ( 1610 ), in 1 SYNODALIA 390-91 ( E. Cardwell cd. 1842 ) .
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Still unsatisfied , Parliament prescnicd its Nincier! i'ropesions

in ultimatum tu the King in 16:12 . I'lc Propositions, iſ accu !ud lu ,

would have established a very limited monarchy with the King

jurrendering the power of the sword and Parliament obtaining con

picie control over the militia . Instcad, the King raised the royal stand

ir af Nottingham and proclaimed Parliament to be in ribellion . Thus

kgan the Civil Wars, which resulted in the decapitation of Charles I

and the proclamation of a rcpublic in 1619.

Oliver Cromwell and the Puritans came to power by force of arnis

and the creation of a disciplined standing army. Cromwell soon quar.

reled with Parliament and assumed the role of a military dictator. The

soldiers supported their leader because Parliament proposed to disband

much of the army thus depriving them of their livelihood, and also be.

cause they feared that Parliament night once again ' come under the

control of the Anglicans, who would revive persecution of the Puritan

sects.

It was soon proposed that Cromwell be made king , but only

because that office would have definito constitutional restrictions.

Finally Cromwell assumed the title of Lord Protector in 1653 , under

a writion constitution that gave him virtually royal power. Although

Cromwell's government brought domestic peace and ruled efficiently,

it did not gain in popularity. The Lord Protector's government was

created and maintained by bayonets, and the people came to hate it.

The end of the Protectorate and ils legacy have been described by his

forian Eric Sheppard as follows:
:

The great soldier's death in 1658, while the army he had made was

still fighting victoriously in Flanders, inarked the beginning of the

end of that army's rulc; its leaders soon had no choice but to accept

the incvitable, and in May 1660 the red coats of the New Model

were arrayed on Blacklicaih to do honor to the monarch whom ninc

ycars bcfore it had hunied into exile. A few months later, sclling

an example which has since been followed by all the great armics

of England, it ... laid down its arms and passed silently and

peacefully into the pursuits of peace, leaving behind it , in the minds

of the governing class and the people , besides a descrvedly high

military reputation , a legacy of hatred and distrust of all standing

armics which has endured to our own day.18

The mood of England at the restoration of Charles II , son

of thc martyred Charles I , was one of relief and cnthusiasm . An act

was swiftly passed which reciicd that “ the people of tiis kingdom lic

under a great burden and charge in the maintena.tcc and payment of

present army, " and provided that it should be disbanded with " all

convenient speed .""

18. E. SHEPPARD, A SHIORT IlISTORY OP The BurtisII ARMY ( 4111 cd . 1959 ) .

.19. Disbanding Act, 12 Car. 2, c. 15 ( 1660) .
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Once again reliance for the country's security was placed in thic

militia system , which had fallen into disusc after two decades of profes.

sional armies, civil wars and militriy government. Statules were passou

iA 1661 and 1662 declaring that iyo King had the sole right of com .

man ) and disposition of the milit ", and providing for its organisa .

Winston Churchill makes this comment on th: Cavalier Parlis.

inent, which had restored the monarchy:

Il rendered all honour to the Ki:ig. I had no intention og

being governed by hini. The many landed gentry who had been

impoverished in the royal causc wcie noi blind monarchists. " I h :!

c'ij not nican 10 part with any of the Parliainentary rights which

had been gained in the struggle. Thcy were ready to make provi.

sion for the ucfence of the country by nicans of militia ; but trie

militia musi bc controlled by the Lord - Licuicnants of the countie's .

They in ! umcntly asscricu ilic supremacy of the Crown over the

. armcu furocs ; but they took care that the only troops in the country

should be under thc local control of thcir own class. Thus not only

the Kirig bui Parliament was without an arnıy. The repository of

force had now become the county familics and gentry. ::

The revival of the militia did not mean that the King was fur .

bidden !o raise and maintain arnics. He had no means of doing so ,

however, bccausc Parliainent held the purse strings , alid the quarturing

of soldiers had been condcinned since the days of the Petition of Right.

Foreign wars made the devclopment of a standing army inevitable ,

and it reached 16,000 men by the end of the reign of Charles II . Is

was done with the consent of Parliament, and English country gentle

nicn were secure in thcir control of the domestic aricd pow : r - the

niilitia . In addition , guns were taken out of the hands of the common

people . Among the conditions of a 1670 statute was one that no person ,

other than heirs of the nobility, could have a gun unless lic owned land

with a yearly value of L100.22 The protection of the people's liberties

was thus committed entirely to Parliament and other loyal institutions.

The possibility of a citizen army, such as that created by Oliver Croin

well, was precluded .

In the reign of Charles II , religious controversy dominated politics.

The Cavalier Parliament wished to maintain the cstablished Anglican

Church and persccute dissenters , Catholic and Puritan alike. Parlia

ment was also alarmed by the prospect that the King's Catholic brother.

the Duke of York, would succeed to the thronc. A parliamentary al .

icmpt to exclude the Duke failed, but in 1673 and 1678, two Tesi Acis

20. First Militia Act, 13 Car. 2 , Stal. I. c . 6 ( 1661 ) ; Second Militia Act, 14 Cur. 2 .

c. 3 ( 1662 ) .
21. 2 W. CHURCIIILL, A HISTORY OF THIL ENGLISII -SICAKING PEOPLES 336 ( 1956 ) .

22. Gamc Preservation Act, 22 Car. 2 , c. 25, \ 3 ( 1670 ) .
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and from both llousesc. Parlia :::.:1.

In 1985, the Catholia Duke of inrk ascended to the grüne c.

James II . Thc ::ew King quicted the ſcar: of his subjccts by proclain

ing his intention to maintain church and state as tlicy were b; law

established. The people were also comforice lihe fact that ihc :::its

10 the throne were his Pro:estant i'aughters, Mary . and Anne , and

his Protestant nep !icw , William o Oranze, stadho !!ar of thc Dutch

Republic and Mary's husband . Because of th : 10't Acts, Jaines II

inherited an entirely Protestant government.

At the saine time a rebellion , Iccl by ! : Duke of Monmouth ,

broke out in the western countics . The King successfully crushed the

uprising, but in the process succeeded in doubling his standing army

10 30,000 men , granting commissions to catholic officers, and bringin !

in recruits from Catholic Ireland . In additior. hc quartered his new

army in private homes. These a :bitrary actions were in direct viola

tion of previous pariianicntary proclainations .

James II then asked Parliament to repcal tlic Test Acts and the

Habcas Corpus Act, which Parliament refused to do. The King also

asked the representatives of the nation to abandon their reliance on the

militia, in favor of standing armies:

My Lords and Gentlemen ,

After the storm that sccmcd 10 bc coming upon uswhen we

parled last , I am glad to meet you all again in .so grcal Peace and

Quictness. God Almighty bc praised, by those Blessing that

Rebellion was suppressed: But when we rcllcci, what an incun

siderable Number of Men began il, and how long thcy carried lit )

on without any Opposition, I hope cvery-body will be convinccu,

that thc Militia, which hath hitherto been so nucli depended on ,

is not sufficient for such Occasions; and that there is nothing but

a good Force of well disciplined Troops in constant Pay, thal can

defend us froni such , as , cither at Ilonc or Abroad, are disposed

lo discurb us..."

John Dryden , thc poct, shared the King's attitude toward the

militia when he wrote these timeless words:

The country rings around with loud alarms,

And : a : v in riclds thc rulle militia swarnis ;

Mouthis withoutlands; maintained al vast expense,

In peace a charge, in war a weak defence ;

Stout once a month they march , a blustering band,

And ever, but in times of nood , at hand.

23. Test Act. 25 Car. 2. c. 2. ( 1673 ) ; Parliamentary Test Ace, 30 Cir. 2, Sial. 2. c.

1 ( 1678 ) (an cxcription allowed the Duke of York 10 relain bis scat in the llouse of

Lords).

24. 9 II.C. JOUK. 756 ( 1685) .
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This was the moru whicn, issuing on the guaru,

Drawn up in rank and filc they stood prepared

Of sccning arnis to inakc a short essay,

Then hasien lo bc drunk, the business of the day.”

Parlianicnt adjourned in 1686 without resolving any of the basic

issucs. The King kept his army and pursued his policics through catra.

parliancntary mcans.

To get rid of the Test Act, and to revive the royal prerogative at

the sanic time, the King arranged a collusive lawsuit. A coachman in

the service of a Roman Catholic officer brought suit under the Test Act

to recover the statutory reward for discovering violators, and the officer

pleaded a royal dispensation in defcnse. The King's judges in Guilden

v. Halesof uphold the validity of the dispensation and gave judgment

for the defendant. Lord Chief Justice Herbert stated :

We are satisfied in our judgments before, and having the con

currence of eleven out of twelve, we think we may very well dc.

clare an opinion of the court to be , that the King may dispense

in this casc: and the judges go upon these grounds;

1. That the kings of England arc sovereign princes .

2. Thai the laws of England are the king's laws.

3 . That thereforc 'lis an inseparable prerogative in the kings

of England, to dispense with penal laws in particular cases and

upon particular necessary rcasons.

4 . That of those reasons and those necessitics the king him

self is solc judge: And then, which is conscquent upon all ,

S. That this is not a trust invested in or granted to the king

by thc people, but the ancient remains of the suvercign power and

prerogative of the kings of England; which never yet has taken

from then , nur can bc . ??

Thus armed with the law, the King procccded to dispcnsc with

statulcs as he saw fit . lle replaced Prulestants and Catholics at high

posts in government, particularly at important military garrisons. The

army was further enlarged and 13,000 men were stationed at Hounslow

Heath , just outside London, in order to hold the city in subjection if

necessary . llow far James Il planned to carry his religious and politi

cal prograin is unknown , but his powerful standing army nadc many

Protestants fearful and uneasy about the future .

With the birth of a son, who would take precedence over the

King's Protestant daughters in the succession , fear led to rcvolution .

25. J. DRYIN, CYDIUN AND II'INICI:NIA , IN THE POETICA . WURKS UI' JUIN DRYUĽN

641 (W. Christic cd . 1893 ) .

26. Gouden v. Halos, 89 Eng. Kep. 1050 ( Ex. 1686 ) , as reported in , 11 Srazy

Thuai.S 66 ( P. Ilowell comp. 1811 ) .

27. I. at 1199.
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Lewullie .il , suo

to England in defense of t ! : c libriis: is

o the Crown. When William lamulcu wit :i a liro0 uicio imm .. ::C

English army and governincnt descricd James II who lied to France.

Thus the Glorious Revolution of 1688 was accomplished. James II had

bclicved that his cncmics were paralyzed by thc Anglican doctrine of

nonresistance, but he had so alicnated his subjects that he was dcposcd

without being able to put up any resistance himself .

William and Mury were offered the Crown jointly after they

accepted the Declaration of Rights on February 13 , 1689. The

Declaration was later enacted in the form of a statute , known as the

Bill of Rights. The docuinent is divided into two main parts : 1 ) a

List of alleged !y illegal actions of James II , and 2) a declaration of the

"ancient rights and liberties " of the realm .

The sections of the first part of the statute that are relevant to the

right to bear arms are the allegations that Janies II

did endeavor to subvert and cxtirpare the Protestant Rcligion and
the Laws and Liberties of this Kingdom ...

5. By raising and keeping a Standing army within this king

dom in Time of Peace without Consent of Parliament and quarter .

ing Soldiers contrary to Law.

6. By causing several good Subjects, being Protestants, 10 bc

disarmcu ai thc sanc Time when Papists were both armed and cm

ployed contrary to Law.?v

It should be pointed out that the King did not disarm Protestants in

any litcral.sensc ; the reference is to his desire to abandon thc militia

in favor of a standing army and his replacement of Protestants by

Catholics at important military posts .

The parallel sections of the declaration of rights part of the stalute

arc :

5. That thc raising or keeping a Standing Arniy within the

Kingdom in Time of Peace unless it be with the Consent of Par

liament is against Law.

6. That the Subjects which are Protestants may have Arms

for their Defence suitable 10 thcir Conditions, and as allowed by

Law.'

The purpose, and incaning of, the right to have arms recognized

by thesc provisions is clear from thcir historical contexe . Protestant

members of the militia might keep and bear arms in accordance with

30

28. Bill uſ Kishes, I W. & M., sess . 2 , c. 2 ( 1689) .

29. I.

30. ld. Securing the Peace in Scotland Act.
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their militia duties for the defense of the realm . The right was recog.

nized as a restriction on any future monarch who might wish to emulate

James.ll and abandon the militia system in favor of a standing army

without the consent of Parliament. There was obviously no recognition

of any personal right to bear arms on the part of subjects generally,

sincc existing law forbade ownership of firearms by anyone cxccpl heirs

of Ilie nobility and prosperous landowners.

In summary, the English Bill of Righis represents the culmination

of the centuries old problem of the relationship of sovereignty and

arıncd force . The king could have an army, but only with the express

consent of Parliament. The king could not, however, dismantle and

disarm the militia. There was no individual right to bear arms; the

riglies of subjecis could be protected only by the political process and

the fundamental laws of the land .

31

III . England and Iler Colónics

The revolutionary seltlement that followed the accession of

William and Mary give the English peoplc permanent security . Eng .

land , however, had become the center of an Empire, and the relation .

ship between England and the outlying tcrritorics raised legal and

political problems.

When Willian and Mary, and, later, Qucen Annc, all died without

heirs, the Crowni passed to the distantly -related Klousc of Hanover in

Germany. Uprisings led by the son and grandson of James II were

suppressed in 1715 and in 1745, and Parliament ſelt it necessary to

dcprive the people cntircly of the right to bear arms in large parts of

Scotland ."

Thic history of the English colonics in America was closely inter

twined with that of the Mother Country. The New England colonies

had been settled by Puritan refugees from the carly Stuart kings.

When Cwinwell and the Puritans came 10 power in England, thousands

of royalists fled to the southern colonies , swelling their populations.

Tlic foundation of government in the colonics was the charter

granted by the king. An important feature of a charter was the provi :

sion sccuring for thc inhabitants of the colony the rights of Englishmen.

For example, the 1606 Charter of Virginia contains this passage:

Also we do . . . DI:CLARE ... that all and cvery thc per

sons being our Subjects , which shall Uwell and inhabil wiihin cvcry

or any of the said several Colonies and Plantations , and of

their children, which shall happen to be born within any of the

cvcry

31. I Geo. 1 , Slal. 2 , c. 54 ( 1715 ) .
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Limits and Precincts of the said several Colcniis a.:J Blun !ations,

shall IIAVE and cnjoy all Libcrtics, Franchises, and Immunities,

within any of our other Doniinions, to all Intents and Purposes, as

if they had been abiding and born , within this our Rcalin of

England, or any other of our said Dominions . " ?

During the seventeenth century and thc first half of the cightecnih

century, the North American colonics were essentially self- governing
republics following the political and legal model of England. In

1720, Richard West, counsel 10 the Board of Trade, gave this descrip

lion of the state of law in the colonics :

Thc Coinmon Law of England is the Coninion Law of the

Plantations , and all statules in allirmancc of the Common Law,

passcd in England antcccdent to the sclilement of a colony,

are in force in that colony, unless there is soinc privalc Aci lo thu

contrary ; though no statutos , madc since those settlements, arc

there in force unless the colonies are particularly nicntioned . Let

an Englishman go where he will, he carries as much of law and

liberty with him , as the nature of things will bear . "

The legal relationship of Britain and the colonics became more

than an academic problem after the end of the Seven Years' War in

1763. That war, known in America as thc French and Indian War,

brought large British armies to colonies which had hitherto known no

armed force but the colonial militia . The cost of the war was crior

mous, and thc British government decided that the colonies should

share it .

In his cfforts to tax and govern the colonics,, George III acicu in

two capacitics : as King, arnied with the prerogatives of his office ,

and as the agent of the British Parliament which at that time was

under his personal control. The colonists acknowledged the authority

of the King, but only in accordance with their charters and with the

samc restrictions that limited his power in Britain . Many of the

colonists denied thc authority of the British Parliament to regulate their

internal affairs in any way.

Colonial resistance forced the British government to abandon the

Stamp Tax , but Parliament passed thic Declaratory Act in 1766 cntitled

“ An Act for the better sccuring the Dependency of his majesty's do

minions in America upon the Crown and parliament of Great Brituin . "

Wlicrcas several of the ļlouses of Representatives in his Majesty's

Colonics and Plantations in America, have of late , against Law ,

32. VA. CHARTER ( 1606 ) , in 7 Nie FCOLRAL AND STATE CONSTITUTIONS, COLO

NIAL CIURTERS, AND OTHEK ORGANIC LAWS OF THE STATI:s, T'I RRITOKIS, ANU COLONILS

3788 ( F. Thorpe ed. 1909 ) ( hereinafter cilcd as CONSTITUTIONS ).

? 3 . I G. CULMERS, OPINIONS OF EMINENT LAWYERS ON VARIOUS POINTS OP

1::.-:S11 JURISPRUDENCĽ 194, 195 ( 1814 ) .



145

oo..Urovine un VUANILRI.I I Vol. :

claimed to thenisclvcs or to the Gencral Assemblies of the sanc,

the sole and exclusive Right of imposing Dutics and Taxes upon

his Majesty's Subjects in the said Colonics and Plantations; and

havc, in pursuance of such Claim , passed certain Vules , Resolu .

tions and Orders, derogatory to the Legislative Authority of Par .

liament, and inconsistent with thc Dependency of the said Colonies
and Plantations upon the Crown of Great Britain bc il declare:)

... that the said Colonics and Plantations in odmerica have been.

are , and of Right ought to be , subordinate unto , and dependent

upon, thic Imperial Crown and Parliament of Great Britain ; and

that the King's M :? jesty , by and with the Advice and Consent of

the Lords Spiritual and Temporal, and Commons of Grcut Britain

in Parliament assembled, hav, hath , and of Riglie oughi to have,

full Power and cluthority to inalie Laws and Statutes of sufficient

Force and validity to bind the Colonics and People of America ,

Subjects of the Crown of Greut Britain , in all Cuscs whatsoever.:36

The colonists were frec -born Englishmen and they were not willing 10

accept inferior status . They could not admit the authority of Crown

and Parliament to bind thein " in all cascs whatsoever. " They fell back

on the doctrine of fundamental law as expressed in 1764 by Janics Ous:

'Tis hoped it will not be considered as a new doctrinc, that cven

the authority of the Parliament of Gr al- Britain is circumscribed

by certain bounds, which iſ cxceeded their acis biconic those of

meer power without righi , and consequently void . The judges of

England have declared in favour of these sentiments, when they

cxpressly declarc ; that acis of Parliument against natural cquiry arc

void . That acis against the fundamental principles of the British

constitutivni are voie . This doctrine is agrccable to the law of

naluire and nations, and in the divine dictales of natural and

revealed rcligion . "

The concept of fundamental law was developed and grounded squarely

on the English legal tradition . In 1772, Samuel Adams wrote in

response to another writer in the Gazelle:

Chromus talks of Magna Charlu as though it were of no greater con

scqucncc that an act of Parliament for the cstablishment of a cor.

poration of bullon -mahers. Whatever low ideas he may cntertain

of the Grcul Charler ... it is affirmi'd by Lord Cokc, to be dc

claratory of the principal grounds of the fundamental laws and lib.

crties of England. “ Il is called Charla Liberiarum Regni, the

Charter of the Liberties of the kingilom , upon great reason

becausc liberos fucii, ir mukes und preserves the people free."

But if it be declaratory of the principal grounds of the fundamental

Jaws and liberlies of England, il cannot be allered in any of its

C'ssential parts , without altcring the constitution . ... Vuicl iclls

us plainly and withiqut hesitation, that " the supreme legislative can

34. Declaratory Act , 6 Gco. 3 , c . 12 ( 1760 ).

35. J. Oris, Tuc Rigirts Of The BRri'isii COLONIES ASSERTED AND PROVED 72-73

( 1764 ) .
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not change ihe constitution ." ... Il then acco.ni.iltu Love,

Magna Charla is dcclatory of the principal grounds of the di: ...

mentul laws and lilserlies of the people, and Varel is riglii in lis

opinion , that the supreme legislative cannot change the constitu

tion, I think it follows , whoher Lord Coke has expressly asserie

it or not , that an act of parliament made against Magia Charla in

violation of iis essential paris , is void.:56

This statement of fund :umental law later influenced the inicllec

tual foundation of judicial review in the United States.

In order to sustain his claim of full and unrestricted sovereignty,

George III sent large standing arinies to the colonics . America was

outraged . The colonists drew their arguments from Whiy political

theorists on both sides of the Atlantic who maintained that standing

amiies in time of peace were tools of oppression, and that the security

of a free people was best preserved by a militia .

The American colonists , who had always rclicd on their own

militia , hated and feared standing arnies even more than their English

brethren . In quarıering his redcoats in private homes, suspending

charters and laws , and eventually imposing martial law , George III was

doing in Amcrica what he could not do in England . The royal prerogile

tive had virtually ended in England with the Revolution of 1688 , but

the King was reviving it in America .

The Fairfax County Resolutions, drawn up under the leadership

of George Washington and passed on July 18 , 1774 , reflect the colonial

attitude in the year prior to the outbreak of war . Of particular interest

is the following paragraph:

Resolved, That it is our greatest wish and inclination, as well

as interest , to continue our connection with , and dependence upon,

thc British Government; but though we are its subjects , we will use

every mcans which leaven hall given us to prevent our becoming

its slaves ."

In October of the same year, the First Continental Congress

assembled and stated the position of the colonies in these resolutions:

Resolved, ... ) . That they are cntitled to life , liberty, &

properly, and ihcy have never ccded to any sovercign power whal

ever, a riglil to dispose of either without their conseni.

Resolvcı , ... 2. That our ancestors, who first seuled these

colonies, were at the time of their cmigration from the mother
country, entitled to all the rights, libcrtics, and inmunitics of frec

and natural-born subjects, within the rcalm of England.

o

37

36. S. ADAMS, Candidus Lellers ( 1772 ) , in 2 THE WRITINGS or: SAATULL ADAAsS

324-26 (H. Cushing ed. 1906 ) .

37. Fairlax Co. Resolutions, ( 1774 ) in A. E. D. Iloward, THE ROAD FROM

RUNNYMEDE : MAGNA CARTA AND CONSTITUTIONALISM IN AMERICA 135 ( 1968) .
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Resolved , ...3 . That by such emigration thuy by no means

forfcited , surrendered , or lost any of those rights , but that they

wcrc , and their docendants now arc , cntilied to the exercise anil

enjoyment of all such of them , as their local and other circum

stances enable them lo cxcrcise and enjoy.

Resolved , ... 4. That the foundation of English liberty,

and of all free government, is a right in the people to participate

in their legislative council: and as ilic English colonists are not

represented, and from their local and other circumstances, cannot

properly be represented in the British parliament, they are entitled

io a free and exclusive power of legislation in their several pro

vincial legislatures , where their right of representation can alonc be

preserved, in all cases of taxation and internal polity , subject

only 10 the negative of their sovereign , in such manner as has been

herciufore used and accustomed. . .

After stating these general principles, the Congress listed specific righis

that had been violated by George III , including the following :

Resolved , . . . 9. That the keeping a Standing arny in

these colonies, in times of peace, without llie consent of the legis .

lulure oi that culuny, in which such army is kepi , is against law . "9

The colonists were asserting, in effect , that the restrictions on royal

power that had been won by Parliament in its long struggle against the

Stuart kings were binding against the sovereign, in favor of the colonial

Icgislatures as well as Parliament. In order to make that claim good,

the colonists were forced to take up arnis .

IV. Popular Sovereignty and the New Nation

America's long war in defense of the rights of Englishuncn began

in 1775. Although many colonists still hoped for a reconciliation with

the mother country, it was necessary to set up state governinents in

the interim . In Connecticut and Rhode Island , all that was necessary

was 10. strike the King's name from thc colonial charters, which con.

tinued to serve for many years as state constitutions .

In oiber states , written constitutions were drawn up. They gen

crally had thcsc features: 1 ) an assertion that political power derives

from the people ; 2) provision for the organization of the government

with a three -fold scparation of powers; 3 ) a powerful lcgislature with

authority to pass all laws not forbidden by the Constitution ; and 4 ) a

. , specific bill of rights restricting governmental power in the same wily

that the English Bill of Rights restricted the King. It is important tu

cmphasizc thut the concept of cnumeralcd powers had nol yel becn

38. I JOURNALS OF THI: CONTINENTAL CONGR. SS 1774-1789,67-68 (Oci. 14. 1774 )

(W. C. Ford ed . 1904-1907 ) .

39. I. at 70.
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developed, and 11.3 ! oighils vil ... : " " . UK...11:51::::

the nature of restrictions on power, not as individi......"

The Declaration of Independence substituicil tilu sovereigi:ly of

the people for that of the King , and appealed to the “ Laws of Nature

and of Nature's God," but it did not proclaim a social or legal revolu .

tion . It listed the colonists' grievances, including the presence of stand

ing armies, subordination of civil to military power, use of foreign mer.

ccnary soldiers , quartering of iruops , and the use of the royal preroga

tive 10 suspend laws and charters. All of these legal actions reculled

from reliance un standing armics in place of the militia .

Although America repudiated the British King, it did not repu.

diate British law. The Constitution of Maryland, for example, declared:

That the inhabitants of Maryland arc entitleu to the common

law of Fingland, and illic trial by jury according to the course of

thal law , and in the benefit of such of the English sialules as cx

isted on the fourth day of July , seventeen hundred and sevenly six ,

and which, by experience, have been found applicable to thcir local

and other circumstances, and have been incrocluced , uscd aud

practiced by the courts of law or equily , ..."

The War for Independence was foughi by fourteen different mili

tary organization — the Continental Army under Washington, and thic

thiricen colonial militias . The debate over the relative merits of stand .

ing arnics and the mililia continued even during the fighting. A

defender of standing armies, Washington wrote to the Continental Con

gress in Septeniber of 1776 as follows:
:

To place any dependence upon Militia , is , assuredly , resting

upon a broken stall . Men just dragged from the tender Scenes of

domestick liſc ; unaccusioned to the din of Arnis ; totally unac

40. For example, the Virginia Bill of Righis, ajopicu June 12, 1776, Jeclared :

" That a well -regularcu militia , composed of the body of the people, traincu tu armis, is

the proper, nilural , and safe defence of a frec Stale ; that standing armies, in lime of

peace, should be avoided, as dangerous 10 liberiy ; and that in ill cases the military

should be under strict subordination 10, and governed by the civil power." VA. CONST.,

Bill of Righis, . 13 ( 1776 ) in 7 CONSTITUTIONS 38 14 .

The comparable provision in Massachuselis was as follows: " The people have a

rishii 10 decp and tu bear arms for the commun deſence . And as, in linic or peace, armies

arc dinyerulis 10 liberiy , Ilicy ought not to be maintaincu wiihout the consent of the

legislaturc; and the military power shall always be held in an exuci subordination to the

civil aui! wurity , and be governed by it . " Mass. CONST.; Declaration of Rights, an. 17

( 1780 ) in 3 CONSTITUTIONS 1892. ( Considered in its content, the meaning of llie " right

10 koop and bear asins" is clear. The words " for the common Jclencc" miskey is obvious

that a collective right is intended. The pouple of Massachuseils did not want 10 risk a

second British occupation . )

41. Mu. CONST., Declaration of Richis, ari. 3 ( 1851 ) , in 3 CONSTIIUNONS 1713.
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quainted withevery kind of military skill, which being followed by

à want of confidence in themselves, when opposed toTroops regu

larly wain'd , disciplined, and appointed , superior in knowledge and

superior in Arms , makes them timid , and ready to fly from their

own shadows....

Thc Jealousics of a standing Army, and the Evils to be apprc.

honded from one, arc remolc ; and, in my judgmcot, situated ind

circunstanccd ils we are, not all all to be dreaded ; but the consc .

quence of wanting onc, according to my Idcas, forned from the

present vicw of things, is certain , and incvitablu Ruin ; for if I was

called upon to declare upon Oath, whether the Milicia have been

most serviccable or hurtful upon the whole ; I should subscribe to

thc lalier . " :

To maintain the supremacy of civil power over that of the inilitary

Article II of the Articles of Confederation provided that cach stats

would retain " its sovereignty, freedom , and independence." A pro

vision that "every state shall always keep up a well regulated and dis .

ciplined militia , sufficiently armed and accoutred " was included in

Article VI." In contrast , the military powers of the United States

rested in Congress were strictly limited; Congress could not maintain

standing armies without the consent of nine of the thirteen states.

The government of the United States under the Articles of Con

federation was weak . Experience was to show that it necded to be

strengthened in its military powers .

V. Forging a More l'erfect Union

When the War for Independence ended, the government of the

Conſudcration was faced with one gigantic, insoluble problem - money.

As troublesoinc as foreign and doncstic bordholders werc, there was

onc stronger pressure group that simply could not be ignored: the

former soldiers who had been promised back pay and large pensions.

Organized under the name of the Sociсty of Cincinnati, these vctcrans

were vicwed with suspicion by many Americans, who nurtured ſcars

of standing arinics.

Ilic danger to civil authority from the military was not entirely

imaginary. In the sumuiner of 1783 there was a direct attempl to cource

the Confederation into paying what had been pronised to thic army.

. Originally intended as a peaceful protest march on the capitol in Phila

delphia , the cx -soldiers were soon "mcdiating more violent measures,"

42. Lelier from George Washington to the President of Congress, Scpl. 24, 1776,

in 6 The WRITINGS OF GCORCE WASHINGTON 110, 112 (s . Fitzpatrick cu. 1931-1944 ).

43. See generally M. JENSEN , The New NATION : AllisTORY OP TIL UNITED

STATES DURINU THE CONFEDLRATION , 1781-1789 ( 1950) .
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45

including " scizure of the monitors of Congress." *: ri...... C. ::: S.....

adjourned and fled to Trenton, New Jersey. The soldicr: cvüldiny

gave up, and the officers who led them escaped .

Following the abortive demonstrations in Philadelphia in the sum

mer of 1783 , Madison and other leaders fclt thc nccd 10 reorder the

nation's military structure .

The other important military cvent that precipitated demands for

a stronger national government was Shays' Rebellion in Massachusetts

in 1786. Oppressed by debt, farmers in thc western part of the state

scized military posts and supplies and deficd ilic stalc government.

Although the insurrection was suppressed fairly casily and Shays hiin.

self pardoncd, exaggerated reports of the uprising circulated among the

states, and conservatives were aghast . Madison, in writing the intro-.

duction to his notes on the Federal Convention , lists Shays' Rebellion

as onc of the “ ripening incidents” that led to the Convention .'

Thomas Jefferson , in contrast , was not alarmed by the apparent

dangers of anarchy, and he criticized the clamor of the Federalists. Just

after recciving a copy of the proposed Constitution , he wrote from

Paris :

.. We have had 13 states independent 11 ycars . There has

been onc rebellion . That comes to onc rebellion in a century &

a hall for each siatc. What country bcforc cvcr cxisicd a century

la hall willioul rebelliou ? & whai country can preserve ils libur

lics iſ thcir rulers are not warned from time to time thoill their people

preserve the spirit of resistance ? Let then takic . arins. Thic

semedy is sct them riglıl as to facis , pardun & pucify theni.

What signily a ſcw lives lost in a conlury or two? The trec of

libcrly inusi bc refreshed from time to linic with the blood of

patriots & lyranis . It is htural manurc . Our Convention has been

100 much impressed by the insurrection of Massachuscils : and in

the spur of the moment thcy are selling up a kilc to keep the hen

yard in order. 18

Whatever the micrits of Jefferson's beliefs, they were not shared

by the majority of the Convention , which wished to prevent insurrec

tions by strengthening the military powers of the general governinent.

44. Debaics of the Congress of the Confederation (June 2, 1783 ) , in s The

DEBATES IN DIE SCVERAL STATE CONVENTIONS ON THE nuortion Or TIF. FEDERAL

CONSTITUTION 93 ( 1. Elliot ed. 1836-1845 ) (hcocinaſter cited as State Duvalt: S) .

45. DKANTING 17e FerraL CONSTITUTION : A RPAKRANCI:MENT OF MADISON'S

NOTES GIVING Conscurive DEVELOPMENTS ON PROVISIONS IN 171r. CONSTITUTION UP

TIC UNITED STATES 10 (A. Prescull ed. 1941 ) (hcrcinafier cired as MADISON REAR .

LANGFD ).

46. Lelter from Thomas Jefferson to William Stephen Smith, Nov. 13 , 1787 , in 4

: The WORKS OF THOMAS JEFFERSON 362 ( P. Ford ed. 1892-1899 ) .
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The new military powers of Congress werc listed in Article 1,Section

8 of the proposed constitution, and include the following authorily:

To raise and support Armics, but no Appropriation of Money

lo that Usc shall bc for a longer Term than two Years ;

To provide and maintain a Navy ;

To makc Rules for the Government and Regulation of the

land and naval Forces ;

To provide for calling forth the Militia to cxccutc thc Law's

of the Union , suppress Insurrections and repel Invasions;

To provide for organizing. arming, and disciplining. Ilic

Militia , and for governing such Part of them as may be employed

in the Service of the United Stales , reserving to the States respec

tively , the Appointment of the Officers , and the Authority of train

ing the Militia according to the discipline prescribed by Congress;

The spirited debate over these provisions in the Federal Convention

reflects thc purposes and fears of the franiers of the Constitution.

There was universal distrust of standing armics. For example, in

June of 1787, Madison stated :

A standing military force , with an overgrown frecutive will

noi long bu sale conipanions io libcrly. The incans of defence agst .

forcign danger, have been always the instruments of tyranny at

home. Among the Romans it was a standing maxim 10 cxcite a

war, whenevera revoll was apprehended. Throughout all Europe,

the armics kept up under the pretext of Jcfunding . have enslaved

the people. It is perhaps questionable, whether the best concertel

system of absolule power in Europe cd . maintain itsell, in a silua

tion , where no alarnis of external danger c. lanic the pioplu to the

domestic yoke. The insular situation of G. Britain was the princi

pal cause of her being an exception to the general fate of Europe.

It has rendered loss dielunce necessary, and adnillod a kind of de

fence wch . c. not bc uscd for the purposc oſ oppression."

The dcfense " which could not be used for the purpose of oppression "

was thc militia , which was still revered on buth sidcs of the Atlantic ,

cven with its shortconiings.

Yet, despite the preference for the inilitia , it was generally

agreed that Congress must have authority to raise and support standing

arnics in order to prolect frontier selllements, the national government,

and the nation when threatened by foreign powers. However, a few

Oxmbers were still fearſul. Elbridge Gerry and Luther Martin , both

of whom later opposed the Constitution, moved that a definite limit

Iwo or three thousand men - be placed on the size of the national

standing army. Voting by states , as always, the Convention unani.

17

47. INIC RECORDS UP die FWERAL CONVENTION OF 1787, al 465 ( M. Farrand cd.

1911 ).

88-618 0-82 --- 11
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mously rejected the motion . The judg ...Cl .. : ....... and t : iro

year appropriation limitation were thought to lc sufficient safeguarus."

The proper cxtcnt of ſcderal authority over the militia was much

pore heatedly debated . The subject was introduced by George

Mason , author of the Virginia Bill of Rights, who later opposed the

Constitution , but who now maintained that uniformily of organization,

training and weaponry was cssential to make the stato militias críoc.

Live. His hope was that the need for a standing anny would be mini

mized ; perhaps only a few garrisons would bc required . Mason's

opinions were shared by Madison , who gave this analysis:

The primary object is to secure an effectual discipline of the

Mililia . This will no more bc Jonc if left to the states separately

than thc rcquisitions have been hitherto paid by them . The states
neglect their mililia now, and the niorc incy are consolicialed into

onc nation , the less cach will rely on its own interior provisions for

its safcy, and the loss prepare its militia for that purpose; in like
manner as the inilica of a stale would have been still morc nc

glected than it has been , if cach county had been independently

charged with the care of its inilitia . The discipline of the militia

is evidently a national concern , and ought to be provided for in the
national Constitution ."

Despite such explanations , there were still opponents to the militia

clauscs . Gerry, for exainple , declared :

This power in the United States , as explained , is making thic

states drill sergeants. He had as lici - lct the citizens of Missa

chusciis be disarmod as to take the command from the states and

subject them to the general legislature. It would be regarded as

? system of Jespulism .

Later, as the Convention moved toward resolution of the issuc , Gerry

marshallcd his final arguments. Onc can sense his feeling of outrage,

as hc solemnly warned of the dangers of centralized military power:

" Let us at once destroy the state governments, have an exccutive for

life or hereditary, and a proper Senale ; and then there would be sonic

consistency in giving full powers to the general government. . . , " 61

But as the states are not to be abolished , he wondered at thc alicmpts

that were made to give powers inconsistent with thcir' cxistcncc. Hc

warned thc Convention against pushing the experiment too far. Somc

pcoplc will support a plan of vigorous government at every risk .

Others, of a more democratic cast, will oppose it with equal detcrinina

tion ; and a civil war may be produced by the conflict.

48. MADISON REARRANGED S13-26 .

49. Id , at $22 .

SO. Id . at $21 .

Si . Id . at 323-24 .
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Madison rosc imniediately and answered Gerry in thesc words:
.

As the greatest danger is that of disunion of the states, it is

.nccessary to guard against it by sufficient powers 10 tlic conimon

government; and as the greatest danger to liberty is from large

standing armies, it is best to prevent them by an clfcctual provision

for a good militia. " 2

The last discussion of the militia clauscs took place on September

14, 1787, just before the Convention finished its work. Mason moved

to add a preface to the clause that allowed federal regulation of the

militia , in order 10 dcline its purpose. His proposed addition was " that

the liberties of the people may be better secured against the danger

of standing arnics in time of peace.” The motion was opposed as

“scuting a dishonourable mark of distinction on the military class of citi .

zens, " and was rejected.93

Thus ended the Convention's debate over the relative merits and

difficulties of standing armics and the militia . The debate was soon

to be revived, however, as the new nation prepared to consider thu

proposed now form of government.

VI. Thc Ratification Controversy and the Bill of Rights

The new Constitution was signed on September 17 , 1787 and th :

contest over its ratification soon began . The controversy was carried

on mainly through the printed media. It was an uncqual contest

because the proponents of the new government, who now called theni

sclves Federalists , controlled most of the newspapers. The Anti

federalists resorted mainly to pamphlets and handbills.

Because the Antifederalist cffort was decentralized and local in

naturc, it is difficult to gcncralize about the arguments used against the

Constitution . The unifying themc, to the extent therc was onc, was

that the new government would overreach its powers, destroy the states,

deprive the people of their libcrty, and create an aristrocratic or non

archical tyranny. In finding cvidence of such dangers, the Anti

federalisis often made inconsistent interpretations of what the Constitu.

tion provided. In the case of the militia powers, for example, it was

said that Congress would disarm the militia in order to reinove opposi

tion to its standing army; at the same time i was argued that Congress

would ruthlessly disciplinc thc militia and convert it into a tool of

oppression.

S2. IJ. at 524.

53. Id . at 525.
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Bearing in mind tiic inconsis.cuijui ............. .

some of the pamphlets and articles will be examined in C:Evi lus: ::::

how the fears of military power cxisted . Onc of the most scurrilous

critics of the Constitution was “Philadelphicnsis." His identity is uncer

lain , but he is believed to have been Benjamin Workman , a radical

Irishman and a tutor at the University of Pennsylvania. His comments

include thc following:

Who can deny but the president general will be a king to all

intents and purposes, and one of the most dangerous kinds 100; a

king clected to command a standing army? Thus our laws are to

be administered by this Tyrant ; for the wholc , or at Icast the most

important part of thc exccutive department is put in his hands.

The thoughts of a military officer possessing such powers, as

the proposed constitution vests in the president general, are suffi

cicni to cxcite in the nuind of a freeman the most alarniing appre

hensions ; and ought to rouse him to oppose it at all events. Every

ſrceman of America ought to hold up this idea to himself, thui he

has no supcrior bu God and the laws. But this tyrant will be so

much his superior, that he can at any time he thinks propcr, order

him out in the militia to exercise, and to march when and where

he plcascs . His officers can wantonly inflict the most disgraceful

punishment on a peaceable citizen , under pretense of disobedience,

or the smallest neglect of militia duty ."

Another anonymous writer, Brutus, appealed to history as proof

that standing armics in peacctimc Icad to tyranny:

The same army, that in Britain , vindicated the libcrtics of that

people from the cncroachments and despousm of a lyrant king,

assisted Cromwell, thcir General, in wresting from ihe people that

libcrly they had so dcarly carncd .

I firmly bclicve, no country in the world had ever a more

patriotic arny, than the one which so ably served this country in
ihe late war. But had the General who commanded them bccn

possessed of the spirit of a Julius Cacsar or a Cromwell, the libcr

Lics of this country ... (might have) in all probability terminated

with the war.65

Still another unknown, styling himself “ A Democratic Federalist,"

asserted that the Revolution had proved the superiority of thc militia

over standing armies:

Had we a standing army when thc British invaded our peacc.

ful shorcs ? Was it a standing army that gained the balilcs of

Lexington and Bunker Hill, and took the ill -fatcd Burgoync ? Is

not a well-regulated militia sufficient for cvcry purpose of internal

dcfense? And which of you, my fellow citizens, is afraid of any

54. 'Philadelphiensis' Lenter, Independent Gazellcer (Phila. ), Feb. 7, 1788.

SS. 'Brulus' Leller, N. Y. Jouroal, Jan. 24, 1788.
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invasion from forcign powers that our brave militia would not be

able immcdiately to repel?: *

Some writers, such as " Centinel." feared that national control over

the militia would transform that bulwark of democracy into a tool of

oppression :

This section will subject the citizens of thcsc stalcs to the most

arbitrary military discipline : cven death may be inilicted on the

Jisobedient; in llic character of militia , you may be dragged froni

your families and homes 10 any part of the continent and for any

length of tinc, at the discrction of the future Congress ; and as

militia you may be made the unwilling instruments of oppression,

under the direction of government; there is no exemption upon

account of conscientious scruples of bearing arms , no equivalent to

bu received in lieu of personal services . The militia of Penn

sylvania may be marched to licorgia or New Hampshirc, however

inconipatible with their interests or consciences ; in short, they may

be made as mere machines as Prussian soldiers.si

Other Antifederalist propagandists believed that the true motive

for asscrtion of national control over the militia was not in use it , but

to destroy it , and thus climinate any opposition to the new standing

army. The Bostonian who used the pseudonym " John De Wili " asked

these questions about the militia clauses :

Lct us inquire why thcy have assumed this great power. Was

it to strengthen the power which is now lodg : in your hands, and

relying upon you and you solely for aid and support to the civil

power in the cxecution of all the laws of the new Congress ? Is

ihis probable ? Does the complexion of this new plan countenance

such a supposition ? When they unprecedently claim the power of

raising and supporting armics , do tlicy tell you for what purposes

they are iu be raiscu? Hlow they arc to be cmployed ? How niany

they are lo consist of, and where stationcd ? Is this power ſettcrcd

with any one of those restrictions, which will show they depend

upon the militia, and not upon this infernal cugine of oppression

10 cxcculc thcir civil laws? The nature of the demand in itscll con.

tradicis such a supposition, and forces you to believe that it is for

none of iriesc calises- but rather for the purpose of consolidating

and finally destroying your strength , as your respective govern

nichts aru to be destroyed . They well know the inpulicy of pul

ling or keeping arms in the hands of a nervous people, at a distance

from the soul of a government, upon whom they mean lo exercise

the powers granted in that government.

It is assorted by the most respectabic writers upon governo

ment, that a well regulatud militia, composed of the ycomanry or

the country, have cver been considered as the bulwark of a free

pcoplc. Tyrants have never placcu any confidence on a militia
composed of frecmen.cs

36. 'A Democratic Federilisi' Lelier, Pa . Packet ( Phila . ) , Oct. 23 , 1787.

57. 'Centineli Lenser, Independent Gazelleor ( Phila . ), Nov. 8, 1787.

38. John Dc Wirt' Tocllcr, Am . llcrald ( Boston ) , Dc. 3 , 1787 .
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Anon , iccus pamphlete:.) 21.0 ....

persons concerned about standing armies : . : ( ..

llenry Lec, in a letter that was widely circulatus in viro....., ... ' ; . ...

the contradictory argunicnls that inc militia would be abandoned i.

favor of a standing army, and that the militia would be strengthened

and forged into an instrument of tyranny. Ilc foresaw tinat a sniall pro

portion of the total militia would be made into a sclect unit , much

like a standing army, while the rest of the militia would be disarmed :

Should one fifth , or onc ciglith part of ilic micn capable of

bearing arms, be made a select militia, as has been proposed, and

those the young and ardent part of the community; possessed of

but little or no property, and all the others put upon it plan that

will render them of no importance, 11 :c former will answer all the
purposes ofany ariny , while the latter will be defenceless."

A necessary preniise underlying Antifederalist allack on the militia

clauses of the Constitution was that these clauses opcraled 10 place

exclusive jurisdiction over the militia in thc hands of the general gov .

crnment. Though the Federalists denied this premise, it was affirmed

even by Luther Martin and Elbridec Gorry, who had been members

of thc Federal Convention, but who now opposed the Constitution.

Martin is particularly interesting because he advanced all of thic contrit

dictory arguments used by the antiſederalists . Speaking on November

29, 1787 10 thc Maryland legislaturc , hic said :

Engincs of power are supplied by the standing Army

unlimitcd as to number or its duration, in addition to this Govern

mert has the ciilirc Cunumand of the Militia, and inay call the

whole Militia of any State into Action, a power, which it was vainly

urged ought never to exceed a certain proportion . By organizing

thic Militia Congress have taken the whole power from the State

Governments; and by ncglecting to do il and cncrcasing the Stand.

ing Army, their power will increasc by thosc very means that will

bc adopted and urged as an casc to the People.co

Martin later invoked the opposite approach, that the milita would be

subjcct to ruthless discipline and martial law , and would be marched

to the ends of the continent in the service of tyranny. In a letter published

on January 18 , 1788, Martin wrote that the new system for governing

the inilitia was " giving the states the last coup lc grace by taking from

then the only incans of self preservation. " * 1

Elbridge Gerry, like many of the pamphleteers, vicwed centrala

ized military power as inseparablc from monarchy:

39. R. II . I.er , OUSERVATIONS LEADING TO A l'air EXAMINATION OF : Tun : System OI:

GOVERNMENT PROrosC.D UY 7112 Late CONVENTION 24-25 ( 1787 ) .

60. 3 'Te RECURDS OF 7710 FEDERAL CONVENTION OP 1787, at 157 ( M1. Parrand ed.

: 1911 ) .

61. Manin, Leiter, Md. Jouroal, Jan. 18, 1788.
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By thc cdicts of authodly vested in the sovereign power by

the proposed constitution , the militia of the country, thc bulwark

of defence, and the sccurity of national liberty is no longer under

the control of civil authority; but at thc rescript of the Monarch,

or the aristocracy, they may cither be employed to extort thc cnor.

nivus sums that will be necessary to support inc civil lisi - o main

lain the regalia of power - and the splendour of the most useless

part of the community, or they may be sent into foreign countries

for the fulfilment of trcalics, stipulated by thic President and iwo

thirds of thc Senatc.6 ?

The supporters of the proposcd constitution were well-prepared

to meet these and similar arguments. They had the support of

America's two national hcrocs, George Washington and Benjamin

Franklin, and this helped make the Constitution respectable, as weil

as alleviating fcars. Articles favoring the Constitution , such as the

Federalisi Papers, were often reprinted in distant states. Intclligent

‘ and well -cducated, the proponents of the new government carefully and

consistently answered the arguments of thcir rivals.

To the general argument that there were not sufficicnt restrictions

on the power of the proposed general government, the federalis!s

replicd that no bill of rights was necessary. This was because thc Con.

stitution would establish a novel type of government, onc of cnumer

ated powers; restrictions were necessary only where full sovercignty

was conferred . In Federalist Number 84, Alcxander llamilton made

the argument in these words:

It has becn scveral timics truly remarked that bills of rights

are, in their origin , stipulations between kings and their subjccts,

abridgements of prerogative in favor of privilege, reservations of

righis not surrendered to the prince Such was MAGNA CHAR

Ta, oltained by thc barons, sword in hand from King John .

Such were the subscquent confirmations of that charter by suic

cecding princcs. Such was the Petition of Right asscnicd 10

by Charles I , in the beginning of his reign. Such, also, was the

Declaration of Right presented by the Lords and Comnions to the

Prince of Orange in 1688, and afterwards thrown into thc form of

an act of parliament called the Bill of Rights. It is cvidcnt, therc

fore, that, according to their primitive signification, they have no

application to constitutions professcdly founded upon thic power

of the people, and cxccuted by their ininediale representatives and

servants .

To particular criticism of the military clauses of the proposed Con .

stitution , both Hamilton and Madison replicd in detail in the Federalist

Papers.

03

62. E. GERRY, OUSERVATIONS ON TIL NEW CONSTITUTION AND ON TIE FEDCML

AND STATE CONVENTIONS 10 ( 1788 ) .

63. Tie FELRALIST No. 84. at 336 (H. Lodge ed. 1888 ) (A. Flamillon ) .
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Hamilton denied iliat a standing army ....S ul . .........jo :: ..... !

scccnl experience:

Here I cxpcct we shall be told that the militia of thic cou :: try

is its natural bulwark, and would be at all tinics cqual to the

national Ucience. This doctrinc , in substance, had like io have lost

us our independencc. Il cost millions to the United States that

might have been savcd . ...

The American militia, in the course of the late war , have, by

their valor on numerous occasions, crccted cicrnal monuments to

their famc ; but thc bravest of them feel and know that thic libcrly

of their couniry could not have been cstablished by thcir cfloris

alonc , however grcal and valuable they were. War, like most ollier

things, is a science to be acquired and perfccied by diligence, by

perseverance, by time, and by practice."

Hamilton did not , however, go so far as to say that standing armics were

a good thing. Instead , hc argued that a strong militia would minimize

the need for them . os

Madison also addressed himself to the fear that the new national

government would disarın tlic inililia and destroy state governinunt .

He first argued that thc stalcs would still have concurrent power over

the militia, thus denying that the proposed Constitution gave exclusive

jurisdiction over the militia to the general government. Hic also

pointed out that the militia, comprised of half a million nien , was a force

that could not be overconic by any tyrant.co

The arguments of the federalists appear to have quicted the fears

of their countrymen , since the carly stale conventions were all casy vic

tories for the new Constitution . Between December 7 , 1787 and

January 9 , 1783, Delaware , Pennsylvania, New Jersey , Georgia and

Connecticut all ratificù unconditionally and overwhelmingly: the vote

was unanimous in three of these stalcs . In Massachusetts, the conti'st

was close . On February 6, 1787 , the state convention ratified the new

Constitution by a narrow margin .

64. Id. No. 25 al 150 (A. llaniillon ) .

65. Flamilion explained : “ Il a well -regulated militia bc the most natural delcnic of

a free country, it ought certainly to be under the regulation and althc Jinpaisal of ihisi

body which is constituted the guardian of the national security. If standing armies ille

dangerous lo liberty . an efficacious power over the militia, in the body to whosc care the

protection of the staic is cominilled ought, as far as ossible. lo lilio away the

induccnient and the prelext to such unfriendly institutions . If the fcveral government can

command the aid of the militia in those emergencies which call for the military aim in

support of the civil magistrale, il can the better dispense with the employment of a

different kind of force. If it cannot avail itself of the furnier, it will be obligou to recur tu

The lallcr. To render an armiy unnecessary will be a more certain method of preventing

its existence than a thousand prohibitions upon paper." Id . No. 29. a1 169 (A.

llamillon ) .

66. Id . No. 46, al 297-99 (J. Madison ) .

.
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On the other hand, Maryland overwhelmingly approved the Co.

stitution on April 28 , 1787. South Carolina was next, on May 23 ,

1787. Eight states had now ratified the document and only one more

was.nccded. All of the ratifications, except Massachusetts, had been

by majoritics of two - thirds or more. The remaining states were to su:

close contests, and all of them would suggest that a Bill of Rights bc

adücd to the Constitution .

Now llampshire, on June 21 , 1787, became the ninth stalo 10

approve the new form of government, thus assuring that the proposed

Constitution would go into effect. The New llampshire convention

proposed some amendments in its ratifying resolution . Among the

proposals were a three -fourths vote requirement for keeping standing

annies, a flat prohibition on quartering troopi, and a prohibition against

Congressional disarmament of the militia. Although no records were

kept of the debates, it seems likely that the delegates feared that New

England's experiences with General Gaye's redcoats would be repeated.

As yet undecided, Virginia was vital to the Union as the larwest.

richest, and most populous state . The Virginia convention was also

important because it was the only one in which the military clauses of

the Constitution were extensively discussed .

The main protagonist of the Virginia debates was Patrick Henry,

backwoods lawyer, ardent republican , and incomparable orator. By

nicans of the rhetorical question, Henry was able to caplurc the fears

and cmotions which led to the adoption of the Second Amendment:

A standing army we shall have, also, lo exccutc thu cxecrable

commands of tyranny; and how are youto punish them ? Will you

order them to be punislicu ? Who shall obey these orders ? Will

your mace -bearer be a match for a disciplined regiment ? In what

situation are we to bc ? ...

Your nuilitia is given up to Congress, also, in another part of

this plan : they will therefore uci as they think proper: all power

will be in their own possession. You cannot force them to receive

their punisiment: of what service would militit be lo you when,

most probably, you will not have a single musket in the state? for ,

as armis iire 10 bu provided by Congress, llicy may or may not fur

misli ihonni.

By this, sir , you see that thcir control over our last and best

defence is unlimited . If they neglect or refuse to discipline or arm

our militia , licy will be uscless: tlic stalcs can do nithor -- this

power being exclusively given to Congress....

. . ll we make a king, we may prescribe the rules by which he

shall rule his people, and interposc such checks as shall prevent him

from infringing themn ; but the President , in the field , at the head

of his army, can prescribe the lorms on which he shall reign masier,
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63

so lär tirat il ..!. pen...

under the galling yoke . .

While other critics lacked llenry's urairical talents, they also

fcared disarmament of the militia by the new national government.

George Mason , for example, spoke as follows:

. . There are various ways of destroying the militia . A standing

army may be perpetually established in their slead. I abominale

and detest the idea of governincnt, where there is a standing army.

The militia may be here destroyed by that incihod which has been

practiscd in other parts of the world biforc; that is, by rendering

them useless - by disarning them . Under various pretences, Con

gress may neglect to provide for arming and disciplining the militia ;

and the state governments cannot do it , for Congress has an exclu

sive right to arm them ...

Mason then went on to cite the case of a ſormer British governor of

Pennsylvania who had allegedly advised disarmament of the militia as

part of the British government's scheme for " enslaving Anicrica . " The

suggested incthod was not to act openly, but " totally disusing and nesa

lecting the inilitia ." Ov Mason said :

... This was a most iniquitous project. Why should we not pro

vide against the danger of having our militia, our real and nalural

strength , destroyed? The general governmenil ouglii, at the same

tinic , 10 havc sonic such power. But we necd not give them power

10 abolish our militia . . : 70

In these words lie the origin of the Sccond Anicndmicni. The now

government should be allowed to keep its broad general military

powers, but it should be forbidden to disarm the militia .

Madison, leader of the Federalist forces , still argued that the militiii

clauses were adequate as wrilien . Ile said thc states and national gove

crnnient would have concurrent power over the mililia . in response

to a question , he explained why the general government was to have

power lo call out the militia in order to cxecute the laws of the union :

If resistance should be made to the exccution of the law's , he

said, il ought to be overcoinc. This could be done only in iwo

ways - cither by regular forces or by the people. If insurrections

should arise, or invasions should take place, ile people ought 1111e

questionably to be employed, 10 suppress and repel them , rather

than a standing army. The best way iu do these things was to put

the mililia on a good and surc luuling, and enable the government

10 make use of their services wien necessary. "

67. Spoken all the Virginia Convention 3 State Di:v.res S1.59 .

68. Id . al 379.

69. Ill. al 380.

70. ld ,

71. Id . al 378.
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of is interesting to note that Madison uses the words “people" and

“militia" as synonymous, as docs thc Second Amendment, which he was

Jaloriu draſi .

The Federalists still maintained that a bill of rights was unnecessary

where ihere was a government of enumcrated powers. Governor Ran.

dolph, who had attended the Philadelphia Convention and had refused

to sign the Constitution, but who was now supporting its adoption, spoke

as follows:

On the subject of a bill of rights, the want of which has been

complaincu ul, I will observe that it has been sanctiſicd by such

reverend authority , that I feel somnc difficulty in going against it .

I shall not, however, bc defcrred from giving opinion on this

occasion, Ict the consequencc bc what it may. At the beginning

of the war , he had no certain bill of rights; for our charter cannot

be considered as a bill of rights; it is nothing more than an investi

lure, irr the hands of the Virginia citizens, of those rights which

belonged to British subjects. When the British thought proper tu

infringe our rights, was it not necessary to mention, inour Constilu

tion , those rights which ought to be paramount to the power of the

legisla !urc ? Why is thic bill of righis distinct from the Constitution?

I consider bills of rights in this vicw - that the government should

USC them , where there is a deparlurc from its fundamental

principics , in order to restore theni.ro

This statcincnt is very important, because it clearly explains how men

in the cighteenth century conceived of a right. A right was a restric

tion on governmental power, ncccssitated by a particular abuse of that

puwer.

The Virginia convention , however, decided that it would be wisc

to impose restrictions on the power of the general government before

abuses occurred. So the delegates appended to their ratification reso

lution a long document recominended to the consideration of the Con.

gress. This docunicnt is divided into two distinct parts : a declaration

oſ principles and specificd sugges !cu amendments to thc Constitution

designed to secure these principles.

The declaration of principles tells much about the social and politi

cal philosoplıy of cightccnth century Americans. The thcory of gove

ernment as a social compact is affirmed . There are five provisions

that relate directly to the background of the Second Anicndmcnt.

The third principle condenins the Anglican doctrinc of nonresist

ancc as “ absurd , slavish , and destructive of the good and happiness of

mankind ." ** This is not surprising, since Virginia had recently dis

72. Id . al 466 .

73. J. MADISON , Tuc DenATES IN THE FEDEL CONVENTION ON 1787 660 (G. Ilunt

& J.B. Scoll cd . 1920) .
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sauthority of thc head of that churc :1.

The scventi principle is " ihat all power of sus.c ...i:: g la :: 's 1 )

the cxccution of laws by any authority, without the cor.scsi! of the

representatives of the people in the Icgislature is injurious to their

rights, and ought not to be exerciscd ." The attempt to assert such

power had cost James II his thronc and Gcorge III his American colo.

nics, cven though both Kings had been backed by powerful standing

upiics.

The scvcntccnth , cighteenth and nineteenth principles are

follows:

Scvcniccnth, That the people have a right to keep and luar

arnis ; uut a well regulated Milicia composcd of the body of the

people trained to arms is the proper, natural and salc defence of a

Ircc Statc . That standing armics in time of peacc arc dangerous to

liberty, and therefore ought to be avoided , as far as thic circuin.

stances and prolccuion of thc Community will admit ; and that in

all cases the military should be under strict subordination to and

governed by the Civil power.

Eighteenth , That no Soldier in time of peace ought to be

quartered in any house without thc consent of the owner, and in

the time of war in such manner only as the laws dircct .

Ninctcenih , That any person religiously scrupulous of bearing

arms ought to be excmpled upon payment of an equivalent to cni

ploy another to bear arms in his stcad.rs

These words cncapsulate thc Whis point of vicw in thc long debatc

over the relative mcrits of standing armics and thic militia . The specific

amendnients that were proposed to protect these principles were :

Ninih , That no staoding army or regular Iroops shall be raised

or kept up in time of peace, without the consent of two thirds of the

members present in both houscs.

Tonin, That no soldier shall bc inlisted for any longer icmm

than four years, except in time of war, and then for no longer terni

than the continuance of the war.

Eleventh , Thal cach Stalc rcspcclivcly shall have thc power to

provide for organizing, arming and disciplining it's own Militia ,

whensocver Congress shall omit or ocglcct to provide for the same.

That the Militia shall not be subject to Martial law, except when

in actual service in time of war, invasion, or rebellion ; and when

not in the actual service of the United States, shall be subject only

to such fincs, penaltics and punishments as shall be directed or in

flicted by the laws of its own State. 10

It is important for our purposes to note that there is no mention here

of any individual right.

74. Id . al 661 .

75. I. al 662.

76. Id . al 663.
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The Purposc of thc Sccond Amendment

There might never have been a federal Bill of Rights had it not

bcen for onc alarning event that is almost forgotten today . As part

of thic price of ratification in New York, it vas agreed unanimously that

a second federal convention should bc called by the states , in accord.

ance with Arliclu V of the Constitution , tv revisc thc ducument. Cura

crnor Clintoni wrolu circular letter making this proposal to the

governors of all the states.

Madison -feared that a new convention would reconsider the wheels

structure of government and undo what had been achieved. Professor

Merrill Jensen, in The Making of the American Constitution , analyzes

the situation as follows:

The Bill of Rights was thus born of Madison's concern 10 pro

vent a second convention which might undo the work of the Phila

delphia Convention, and also of his concern to save his political

fulure in Virginia. On the other side such men as Patrick Ilenry

understood perfectly the political molives involved . He looked

upon the passage of the Bill of Rights as a political defeat which

would make it impossible to block the centralization of all power

in the national government."

Madison had outmanucvered the antiſederalists by draſting the Bill of

Righis very soon after Ilic First Congress met.

Madison's original draft of the provision that cvcntually became

the Second Amendment read :

The sight of the people to keep and bcar arnis shall not be

infringed ; a well armed bul well regulated militia bcing the best

sccurity of a free country; but no person religiously scrupulous of

bearing arms shall be compelled to render military service in per

sun .

There was debate in Congress over the religious exemption , and it was

removed . Otherwise, there was general discussion of standing armies

and the militia, and widespread support for the proposal. It became

part of thc Constitution with the rest of the Bill of Rights on December

15 , 1791 .

Considering the immediate political context of the Second Amend.

nicni, as well as its lung historical background, there can be no doulu

about its intended ineuning. There had been a long standing fear of

military power in the hands of the executive, and , rightly or wrongly.

many people bclicved that the militia was an effective military force

which minimized the need for such exccutive military power. The pro .

77. M. JENSEN, The MAKING OF TIL AMERICAN CONSTITUnor 149 ( 1964 ) .

78. I ANNALS OF CONG. 434 ( 1789 ) .
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posed Constitution authorized ...isi.ls ...,
Congressional power over the niilitia . Sor. : CV nie ...........:

of the militia . The Second Amendment was clearly and simply an

elfort to relieve that fcar.

Neither in the Philadelphia Convention, in the writings of the

pamphletcers , in thc newspapers, in the convention debates, nor in

Congress was there any reference to hunting, target shooting, duelling,

personal self -dcfcnse, or any other subject that would indicate an

individual right to have guns. Every reference to the right to bear arms

was in connection with inilitary service.

Thus the inevitable conclusion is that the " collectivist" view of the

Second Amendment rather than the " individualist " interpretation is

supported by history. It thus becomes necessary to examine the deci .

sions of the Supreme Court in order to determinc whethics that budy

has expanded the right to bear arins beyond what was intended in

1789 .

VII. Supreme Court Intcrprctation

of the Second Amendment

79

Thc Second Amendment has been directly considered by the

Supreme Court in only four cases : United States v. Cruikshank,"

Presser v. Illinois, 0 Miller y. Texas* ' and United States v. Miller.82

In Cruikshank, the defendants had been convicted of conspiracy

to deprivc ncgro citizens of the rights and privileges secured to them

by the Constitution and laws of the United States , in violation of the

criminal provisions of the Civil Rights Act of 1870. Among the rights

violated were the right to pcaccably assemblc and the right to keep

and bear arms for a lawful purposc.

Chicf Justice Waite, spcaking for the majority, held that the rights

violated by the defendants were not secured by the Constitution or laws

of thc United States, and thus the judgment of conviction was aſfirmed .

The chicf justice began with a long discussion of the nature of thc fed .

cral system in general, and the attributes of state and national citizen

ship in particular. The only rights protected by the national govern

ment were thosc nccessary for participation in that governinent. The

right to pctition Congress would be such a right, but a person must look

79. 92 U.S. 542 ( 1875 ) .

80. 116 U.S. 252 ( 1886 ) .

81. 153 U.S. 535 ( 1894 ) .

82. 307 U.S. 174 ( 1939 ) .

.
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to his state government for protection of similar rights in other silus .

tions.

In particular reference to thc Sccond Amendment, thic opiniiin

stitcs :

The sccond and tenth counts arc cqually dcfective. The right

there specified is that of “ bearing arms for a lawful purposc." This

is not a right granicd by the Constitution. Neither is it in any mana

ncr dependent upon that instrument for its cxistence. The second

anicndment declares that it shall not be infringed; but this, as his

been seen , nicans no more than Uat I shall not be infringed by

Congress . This is one of the amendments thathas no other cffcci

than 10 restrict thepowers of the national goveriniciit, Icaving the

people to look for their protection against any violation by their

fellow -citizens of the rights it fecognizes, to what is callcu , in The

Ciry of New York v. Aliln ,11 Pet. 139,ihc " powers which rclarc

to nierely municipal legislation , or what was, perhaps, more prop

erly called internal police ,” “ not surrendered or restraincd" by the

Constilution of the Uniicd Staics.83

Tlic only dissenter in Cruikshank was Justice Clifford , who found

the indicimeni vague on its face. He thus concurred in the resu !:

reached by the majority without discussing any constitutional issues .

The next , and undoubtedly the most important Second Amend.

ment case was Presser v . Illinois* 4 decided in 1886. Herman Presser,

a German -American , was the Icader of Lehr und Wchr Vercin, a fra .

turnal, athletic and paramilitary association incorporated under Illinuis

law . Ile was convicted for parading and drilling with men under arms.

in violation of an Illinois statutc, and was fincd tcn dollars.

On appeal to the United States Supreme Court, it was contended

that the Illinois statute conflicted with the military powers given to Con.

gress by the Constitution, with federal statutes passed in pursuance of
thi powers, and with various other parts of thc Constitution , including

thic Sccond Amendment. The Supreme Court unanimously rejected

all of these claims and affirmed the conviction .

It sliould be cmphasized that Presser was argued and decided as

a case presenting broad issues of thc relationship of state and federal

military power, and that the Sccond Amendincnt was only onc aspect

of that question. In reference to the Illinois statutc, the Court

observed :

We think it clear that the sections under consideration , which

only forbid bodies of men lo associatc together as military org..niza

tions , or 10 drill or paradc with arms in citics and towns unless

authorized by law, do not infringe the right of the people to keep

83. 92 U.S. al 553 ( 1875 ).

84. 116 U.S. 252 ( 1886 ) .
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ard bcar arms. But a concluzi.. inss.cr lb . :: C ......

amendme:it prohibits the legislation iio question lies in t :: !. !

the amendment is a limitation only upon the power oi Congress

and the National governnicnt , and noi upon that of the States. * :

The Court cited Cruikshank in support of this proposition . The inap

plicability of the Second Amendnient to thc status was a sufficient

ground for rejecting Presser's Second Amendment contentions, but the

Court did not stop there. I preferred to discuss the problem ſurther

and make clear the nature of thc right protected by the Second

Amicndcnt.

It is undoubtedly true that all citizens capable of bearing arms

constitute ihc reserved military force or reserve militia of the

Unilcd States as well as of the States, and , in vicw of this preroga

tive of the general government , as well as of its gencral powers,

the States cannot, cven laying the constitutional provision in ques

tion out of view, prohibit the peoplc from keeping and bcaring

arms, so as to deprive the United Siates of their righiful resource

for maintaining the public security , and disable the people from

performing their duty to the general government.56

Onc vicw of the Second Amendment suggests that this dicta con

stitutes the first step toward incorporating the right to bear arnis into

the Fourteenth Amendnicni, ' apparcnily forgetting that the Court was

laying the Second Amendment " out of view ." The Court had stated

that thc Illinois law does not have the cffect of depriving the fcucral

government of its military capacity.

To further clarify ils view that the Second Amendment is con

cerned only with military matters, the opinion focuses on Presser:

The plaintiff in crror was not a member of the organized

volunteer militia of the Statc of Illinois, nor did he belong to the

troups of the United States or to any organization under the militia

law of the United States . On the contrary, the fact that he did

not belong to the organized militia or the loops of the United

Stalcs was an ingredient in the offence for which die was convicted

and sentenced. The questigil js , therefore , board boc a tight as a

citizen of the United States , in disobedience of the State law , to

associate with others as a military company, and to drill and parade

with arms in the lowns and citics of the Slatc ? If the plaintiff in

crror has any such privilcgc hc must be able to point to the provi

sion of the Constitution or statutes of the United States by which

it is conferred.88

The obvious iinplication here is that any right to bear arms by virtue

of the Sccond Amendment, cven if asserted against the national gov.

85. ld. at 264-65.

86. Id. at 265 .

87. Sec generally II. Black, The Bill of Righis, 35 N.Y.U.L. Rev. 865 ( 1960) .

88. Id . al 266.
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ernment, is contingent upon military service in accordance with staty .

(ory law. This implication is confirmed later in the opinion, as the

Courtdeclared :

The right to voluntarily associatc together as a military con

pany or organization , or to drill or parade with arms, without, and

independent of, an act of Congress or law of the State authorizing

the same, is not an attribute of national citizenship. Military

organization and military drill and paradic woder arms arc subjecis

especially under the control of the government of every country.

They cannot be claimed as a right independent of law . * '

Thus the Presser case clearly affirms the incaning of the Second

Amendment that was intended by its framers. It protects only mem .

bers of al stale militia, and it protects thein only against being dis:irmed

by the federal government. There is no individual right that can be

clained independent of state inililia law . Furthermore, thu diula

relating to preservation of the nation's military capatily could not he

used as ific basis for questioning any regulation of priville firearms.

unless such a regulation violated an act of Congress; Congress is

obviously the best judge of the proper means of preserving the nation's

military capacity.

The third , and least important, of the Sccond Amendment cases

was Nillor 1. Texas." A convicted murderer asscrted that thic stalo

had violated his Second and fourth Aniendment rights. The Supreme

Court unaniniously dismissed the claim in one sentence, relying on the

inapplicability of these provisions 10 thc states, and citing Cruikshana
and other cilSCS.

The fourth and last time that the Supreme Court considered the

Second Amendment was in United States v . Miller." The result

reached by Justice McReynolds for a unanimous Court was obviously

correct, but the opinion is so brick and sketchy that it has undoubledly

caused much of the uncertainty that exists today about thc meaning of

the Second Amendment.

Dufendants Miller and Laylon were indicted for violation of the

National Fircarnis Act of 1934 , " " which was designed to help control

gangsters, and which infringed the right to keup and boar sawed oil

.'- shotguns, among other arms. The District Court of the United State's

for the Western District of Arkansas sustained a demurier and quiished

the indictment, holding the 1934 Act wiconstitutional on Second

01

89. Iil. at 267 .

90. 153 U.S. 535 ( 1894 ) .

91. 307 U.S. 174 ( 1939 ) .

92. Nasional Firearms Acl as amended 26 U.S.C. 99 5801.5872 ( 1972 ) .

88-618 0-82--12
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Amendment grounds. Th ; 80 : ....... . ::

Court, which reversed and remanded .

When Miller was argued before thc High Court, tiec was ..

appcarance for the defendants . With only one side prescnting a case ,

it is casy to understand why thc Court vicwed the issues as rather

simple , and not nccding very much analysis.

The Couri began by observing that the National Firearms Act was

a valid revenuc mcasure , and not a usurpation of thic wlicc powers of

the states . Thc opinion then addresses itself to the Second Amend .

mcnt issue :

In the absence of any evidence tending to show that possession

or use of a “ shotgun having a barrel of less than cighicen inches

in Icngth " at this time has somc.scasonablc relationship to the

preservation or clficiency of a well regulated militia , we cannot say

ihat the Second Amendment guarantees the right to keep and bear

such an instrument. Certainly it is not within judicial notice that

this weapon is any part of the ordinary military cquipniint or thai

its use could contribute to the common deſcrisc.0.1

It is this paragraph that is the sourcc of the uncertainty and con

fusion arising from ihc Miller casc . The Court was merely correcting

the error of the district judge, but it made the mistake of looking at

the weapon, rather than the person, in determining that the Second

Amendincnt is not applicablc.

Fortunately , however, Justice McReynolds went on and partially

clarificd the ambiguity in the above paragraph . He cited the militia

clauses of the Constitution and said :

With obvious purpose 10 assurc thc continuation and render

possible thc cffectiveness of such forces the declaration and guar

antec of the Second Amendment were made. It must be inter

preted and applied with that end in vicw ."

These words alone undercut any individual right interpretation of the

Second Amendinent.

Justice McRcynolds then procceded to give a brief history of the

militia , stressing its function as a military forcc . He then considered ·

the relevance of state interpretations of the right to bear arms, and

noted :

Most iſ not all of the Statcs have adopted provisions touching

the right to keep and bear arins. Differences in the language

cmployed in these have naturally led to somewhat variant conclu

sions concerning the scope of the right guaranteed."
vs

93. 307 U.S. at 178 .

94. lu.

95. li . at 182 .



169

conglucid dat such ciccisions did not support the trial judge's ruling.

Die lhe !! ricrred the reader 10 " some of the more important opinions"

concerning thic militia . First among these opinions was Presser 1 .

Minois.

Thus, in spite of some ambiguity in the Court's opinion in Miller,

there is no reason to suppose that there was any change in the estab.

lished view that the Second Amendiment defines and protects a collective

right that is vested only in the members of thc stalc inilitia .

VIII. Conclusion

" gy

In the last angry decades of the twentieth century, members of

rifle clubs, parainilitary groups and other misguided patriots continue

to oppose legislative control of handguns and rifles . These idcological

heirs of the vigilantes of the bygone western frontier cra'still maintain

that the Second Amendment guarantees then a personal right to keep

and bear arms. But the annals of the Second Amendment attest to

the fact that its adoption was the result of a political struggle to restrict

the power of the national government and to prevent the disarmament

of state militias . Os Not unlike their English forbcars, the Ancrican

rcvolutionaries had a dccp fear of centralized cxecutive power, par.

cicularly when standing arniics were at its disposal. The Second

Amendnient was adopted to prevent the arbitrary use of force by the

national government against the states and the individual .

Dulcgates to the Constitutional Convention had no intention of

establishing any personal right to keep and bear arms. Therefore the

' individualist " view of the Second Amendment must be rejected in

avor the " collectivist" interpretation , which is supported by history

and a handful of Supreme Court decisions on thc issue.

As pointed out previously, the nature of the Second Amendment

Jocs not provide a right that could be interpreted as bcing incorporated

nto the Fourteenth Amendment. It was designed solely to protect the

itates against the general government, not to create a personal right

.vhich cither state or federal authorities are bou id to respect.

96. 116 U.S. 252 ( 1886 ) .

97. A recent call to action was made by an organizition which calls itself the Sher .

Il's pusse Cumicutus. Ilois group . disinyod over claimed violillions of the Second

Amonunioni promises to " come together and do sonicthing about it. " Ils propagandi con.

: ludes rather uminously. " The PI :OP'li are the rightful masters 10 both congress and

:0111s, not 10 over throw ( sic ) the Constitution , but to over throw ( sic ) the men who

xervert llic Constitution . " Flyer, Sherill's Posse Comitalus, Petaluma, California , 1975.

98. Sce nolos 60.66 and accompanying lcxi .



170

The contemporary meaning of the Secrid Awdu.e... i

sanie as it was at the time of its adoption . The fulcral korr11,10101!!

may regulate the National Guard, but may not disarm it against the wil !

of state legislaturcs. Nothing in the Second Aincndincnt, however,

precludes Congress or the states from requiring liccosing and registra

tion of firearms; in fact , there is nothing to stop an outright congres

sional ban on private ownership of all handguns and all rifles.

SOURCE :

HASTINGS CONSTITUTIONAL

LAW QUARTERLY

Vol . 2 , No. 1 , Winter ,

1975

Reprinted with permission .

|
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TITE 'AssexuaTION OF 1111. BAR

OF THE CITY OF NEW YORK

vo West 44th Sırrre, Vow York, 1.8.0.103 "

Gun Control Legislation

By: Tue: COMMITTE. OS PEDFK.11. 116.1.IN

INTRODICTION

Since the cnacement of the ( un Control Act of nylig i!lcre bois beinn

substantial increase in the incidence of gun -related crime's one it hos become

evillene that the existing system of law is inaclequale. Fillones bucse bore'll 11.1

derway in both House's of Congress to enlille further gun control lrgislation

and the Executive Branch has indicated support for stronger gun somnul.

Boche lic Subcommittee on Crime of the Blouse Commillee on ilir Judicioru

and the Subcommilice on Crime and Juvenile Delinquency of the Senille

Commiuice on the Judiciary have accumulated a substantial force11.11 1cconsel

on which to base legislation.

We believe that the contribution of handguns to the current increase in

homicide and other violent crinies requires immediate and comprehensive

action . In our opinion , the contimed cxistence of an unwilliinteel supply or

handguns i . an underlying factor in the decline of our major urban centers.

This commillee does not find any substantial justification for clue continue

widespread public possession of handguns, and , accordingly, we strong en

dorse the legislative proposals calling for a prohibition on the m.inul.dc ille .

importation, sales and private possession of humans. Whether or notum

recommenditions are politically feasible ill this moment in time, we are col

Ilie firmly hele conviction that a compleic ban on hengen voordel be the

ulim.ili obijeceive of inny new federal guin control legislation.

This report is divided into lour p.iris. lari l'ele'scribe's olie calm10011 deckerel

law and the congressional proposals for change. line Il camines the coll

stitutional bases for Congress legislincing a prohibition on the on.mul...ne .
importation , sale , and privaic possession ofhandguns. L'un ll discusses the

need for adopting far-reaching gun control legislation . Our recomienda

lions ille contained in Pari IV.

REPINTED WITH PERMISSION
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II . GUN CONTROL AND THE CONSTITUTION

To determine whether a federal statute restricting handguns would be

constitutional, two questions must be answered : (A) Is there a constitutional

right to possession of handguns which cannot be infringed by legislation ,

and (B) does regulation of handguns fall within the scope of any of the sub

jects on which Congress is empowered by the Constitution to legislatc? A

review of the relevant decisions demonstrates that Congress may constitu

cionally enact legislation restricting and prohibiting the possession of hand

guns by private citizens.10

A. Is There a Constitutional Right to Possess Handguns?

Debates on the merits of gun control legislation are regularly punctuated

by claims of a constitutional right to possess fircarms. The source of these

claims is the Second Amendment to the Constitution, which provides:

“ A well regulated Militia, being necessary to the security of a free

State, the right of the people to keep and bear Arins, shall not be

infringed ."

Although spirited controversy as to the meaning of the Second Amendment

continues unabated among commentators ,11 courts over a long period of time

have consistently given the amendment a very narrow construction . The

Second Amendment as so interpreted places no restrictions on Congressº

ability to regulate handguns.

Aconstitutional provision concerning the right to " bear Arms" is directed

at checking power. The question is what the framers of the Constitution

intended. There are basically three relationships which could have been

intended to be affected: ( 1 ) the individual against the world ; (2 ) the popu

lace against the government, whether state or federal; and (3) the state

government against the federal government. The first possibility, that the

framers were concerned with the right of individuals to protect their homes

and their persons from whatever deprcdations might confront them , appears

to be without historical support.12 The amendment itsell speaks of the

"security of a free State . " The disputes have centered around the second and

third possibilities.

The initial question is the proper interpretation of the term " Militia."

The practice in Europe of maintaining large standing armies while prohibit

ing the general populace from having guns lcd to a prcſcrence in colonial

America for the militia as the primary military force. This ſorce would be

drawn from the people and would be active only in time of military nccd.13

Some have argued that the militia was regarded as the populace at large

or at least those members of the populace capable of bcaring arms.14 To

these commentators, militia meant the " unorganized inilitia , " so that the

Second Amendment must be read as permitting the populace to maintain

arms as a check against excesses of any or all government. This position is

sometimes characterized as more extreme than it really is . The framers of the
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Constitution need not have created a " right 10 rcvolution " or a license to

band together in paramilitary organizations to have established a check on

the government by permitting the populace to keep and bear arms.16 What

ever the merits of the “ unorganized militia " analysis may be , however, it has

never found judicial favor.

The federal courts have long regarded the Second Amendment as con

cerned only with the " organized militia" maintained by the states. In 1875,

the Supreme Court ruled in United States v. Cruickshank 10 that the Sccond

Amendment restricted Congress alonc and not state governments. Morc re

cently, in United States v. Miller,17 the Supreme Court held that Congress

could regulate firearms so long as there was no evidence of a relationship

between the regulation and the preservation or efficiency of the state militia .

The Court said that Miller could not attack his indictment for interstate

shipment of a sawed -off shotgun under the Second Amendment:

" In the absence of any evidence tending to show that possession or

use of a 'shotgun having a barrel of less than cightcen inches in length

at this time has some reasonable relationship to the preservation or

efficiency of a well regulated militia, we cannot say that the Second

Amendment guarantees the right to keep and bear such an instru

ment. Certainly it is not within judicial notice that this weapon is any

part of the ordinary military cquipment or that its risc could contribs.

ule to the common dcfense ." 18

Some have argued that the Miller case should be read narrowly, since evi

dence of a military use can be shown as a matter of fact for most kinds of

weapons.10 However, federal courts after Miller have read the decision as

rcquiring a showing that the challenged legislation actually interfered with

the state militia . Under this standard , Second Amendment challenges 10

federal gun control legislation uniformly have been rejected.20

Further, even if the Second Amendment were to be interpreted to refer

to an “ unorganized militia , " it would not follow that Congress would be

barred from regulating the ownership of handguns. Such regulation would

still be constitutional unless handguns were regarded as “ Arms" within the

meaning of the Second Amendment. It appears instead that the " Arms" of

the militia were understood to consist of riſcs and muskets.

In addition to the constitutional provisions and old state statutes quoted

in United States v. Miller21 and other secondary sources, there are a num .

ber of early cascs considering whether handguns are " Arms" within the

nicaning of thc Sccond Amendment. While the decisions are not uniform ,

the weight of authority is that handguns do not constituie such “ Arms." 23

This position is most effectively expressed in Stale v. Workman , 24 where

the Supreme Court of Appeals of West Virginia wrote :

in regard to the kind of arms reſcrred to in the amendment,

it must be held to refer to the weapons of warfarc w bc used by the

militia , such as swords, guns, rifles, and muskets - arms to be used in

defending the state and civil liberty , -and not to pistols, bowie -knives,
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brass knuckles, billies, and such other weapons as are usually cm.

ployed in brawls, streci fights, ducls, and affrays, and are only habitu .

ally carried by bullies, blackguards, and desperadoes, to the terror of

the community and the injury of the state . " 25

Thus, in our view, the Second Amendment poscs no barricr to congressional

efforts to reduce the terror of the community and the injury of the state "

by prohibiting the private possession of handguns.

B. Docs Congress Have Power to Regulate the Manufacture,

Possession and Sale of All Handguns?

While several congressional powers could be invoked in support of gun

control legislation,28 justification is ordinarily found under Congress' power

to regulate interstate and foreign conmcrcc . * 7 There can be no scrious dis

pute that certain kinds of gun -related activities - for example, interstate sales

of firearins- can be regulated under the commerce clause . The disagreements

arisc over how far Congress may go in regulating local gun activity under its

power to regulate matters " affecting " commerce .

In United Stales v. Bass,28 thc Supreme Couri recently avoidei a constilu .

tional issue concerning 18 U.S.C. $ 1202 , which prohibits the transportation ,

receipt or possession of guns by felons, by holding that prool that the pro

hibited conduct in cach case was in commerce or affected commerce was re

quired by the statute . Prior courts of appeals decisions lind differed as to

whether that stalule was a constitutional exercise of the commerce power

without such prooſ.28

However, in Perez v. United States, 30 a case decided shortly bcforc the

Bass case , the Supreme Court had laid the groundwork for the power to

create a ſederal criminal law under the commerce clause . The Perez case

concerned the constitutionality of a provision in Title Il of thic Consumer

Credit Protection Act, 18 U.S.C. 88 891 et seq ., making loansharking a ſci

cral crime. In holding that Percz had been lawſully convicted despite the

absence of proof of the effect of his conduct on commerce , the Court cited a

variety of reports and statistical studies providing evidentiary support for

the congressional finding that, in the aggregatc , loansharking hand an effect

on commerce . It concluded, therefore, that Congress could prohibit thc prac

tice regardless of the extent to which the activities of cach particular loan .
shark

nay have affected commcrcc.

An examination of Percz and its progeny, and of other federal criminal

legislation regulating local activity, points out what may have led thc Su

preme Couri to take a very narrow position in the Bass case', namely the lack

of any substantial legislative findings. In Perez, the Court pul grcat em

phasis on the findings made by Congress of the impact of loan sharking on

interstate commerce , even as a local activity, and on the very substantial evi.

dence which was available to Congress to support those findings. In Bass, in

contrast, there was virtually no legislative history to guide the Court in its

interpretation of congressional intentions.

The implication of the limitation on Congress' attempted exercise of
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power in the Bass case is that if guin control legislation is supporied hy sube

stantial documentation and carefully drawn congressional findings concern

ing the effects of the proscribed activity on interstate commerce generally ,

the Supreme Court would sustain the exercise of power under the commerce

clause even if the activity of specific individuals were purely local in nature.

In a number of cases involving federal gun control legislation arising

alter Bass, courts have followed Perrz to uphold the power of Congress 10

regulate fircarms ſelonies without a showing in each case of a nexus with in

terstate commerce.31 In United Sintes v . Nelson , 32 the Fifth Circuit affirmed

a conviction under 18 U.S.C. $ 922 (a ) (6) , which prohibits the making of false

statements in connection with the acquisition of a fircarı , in spite of a fail

ure to show a nexus between the deſcndant's ſalse statements to the gun

dealer and interstate commerce . Although the individual activity was clearly

local, the court found that under Perez the Congress does have the power to

regulate an intrastate activity, an isolated instance of which may have no di

rect connection with interstate commerce , because that intrastaic activity in

the aggregate does impose a burden on interstate commerce.3.3

The decision in Nelson leaves open the question whether Congress has

the power under the Perez theory to regulate possession of a firearm . li could

be argued that the manufacture and sale of fireanins presents it stronger case

for ſederal regulation since a poicntial impact on interstate comincrce is

discernible , while possession of a firearm could be an entircly and perpetually

local activity in a given instance. Such an argument ignores the aggregate

effect on commerce of a substantial number of people possessing fircarms.

In an analogous situation , regulation of the possession of narcotics and other

controlled substances under 21 U.S.C. SS 8.11 and 8.1.1 , and procecessor stil

tutes, courts have upheld the regulation without a showing in cach casc of

a nexus with interstate commerce.

In Dryo v. United States,34 for example, the Ninth Circuit allirmed a con .

viction for possession and sale of a drug against the contention of the de

ſendant that the conviction was invalid because there had been no prool of

a connection between the defendant's activities and interstatc commerce.

The court described at length the congressional findings supporting federal

control of the possession of these drugs. The court concluded that effective

interstate regulation was not possible iſ intrastate transactions were not also

regulated.36

The conclusion to be drawn from the narcotics possession cases is that if

it can be shown through proper congressional findings that possession of

handguns as a class of activity has an eſſect on interstate commerce, then

individual possession could be legitimately proscribed without any showing

in each case of a nexus with interstate commerce, notwithstanding that a

particular weapon had never been in interstilte comincrce. Indeed it is the

possession of handguns that can be viewer is being responsible for their

manufacture , importation and sale. Thus, iſ undertaken after congressional

findings of effect on interstate commerce bascul on substantial investigation ,

federal legislation banning the manufacture', siile and possession of handguns

would in our view be authorized by the commerce clause .
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